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(Judgement of the- Bench delivered by
Hon'ble Wr, Justlce Amltav Banerji,
Chairman)
In this-Application, the applicant is aggrieved by
an order of censure passed against him for allou1ng certaln
propertxes of a deFaulter to be_sold by prlvate suction .
instead oF publlc auctlon. The order dated 11.2, 1988 passed
'by order im the name’ oF ‘the:- Pr081dent of India. He h;s<f11ed
i the present O,A, on 2,8, 1988

The facts in brief are as Féilaueﬁ‘A

The applicant while- Functlonlng as Comm1831oﬁer of
Income Tax (Recouery), Nadras during 1983 is seid “to. have
comitted gross misconduct and falled to malntaln devotion
to duty 1nasmuch he as agalnet orders UF sale by way of
»publlc auctlon of two bulld;ngs bearings Nos 423 and 424,
T.H.,Road, Cid Uashermanpet, Nadras ‘towards realisation of
income-tax arrears to an extent of Rs, 10 68 lakhs, alloued
private sale of the same to the financial detrlment of the‘
Income~Tax Department, which resulted 1n collectlon oF only
a total of Rs,4,05 lakh for these tuo valuable properties

even though a far hlgher amount could haue been reallsed by

uay of publlc auction, It wasg charged'that he has contravened
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Rule 3(i)(ii) of the Central Civil Services{Conduct) Rules,
1964, Thé applicant denied the charge framed against him,
An oral inguiry was held, The Inquiry Officer vide her
report dsted 29,12,1986, hald the charge against the applicant
as_partiy proved, Thereafter, the matter‘uas raferred to
the Union Public Service Commission (U,P,S.C.) for advica,
The findings and the advice of the U.P,S,C., ware convayed
vide their letter dated 4,11,1987 in which they after taking
into acount all the facts and circumstances relevant to the
cas® advised that miﬁor penalty of ‘censure' may be imposead
on the applicant, Thereafter, ths impuonead ord;r dated
11.02,1988 was passed,

The relevant facts relatino to the cﬁarge are as .
follows:

That an amount of Rs,10,€68 lakhs was dus from
M/s Gopal Chetty and Bros, of Madras, There were repeated
failure by the party to pay the outstanding demand and an
auction sale of two immovable properties = Nos 423 and 424
T.H. Roéd, U1d Washermanpet, Madras = was fixed by the Tax
Recovary Officer (TRO) for 28,4,1583, On 2.4.19é3, the
party approached the applicant who was then Commissioner
of Income-tax(Recovery), Madras, offeriné to effect private
sale of the properties and credit proceeds to the Government
account, Un 26,4,1983, the applicant asked the T,R,0, to
postpone the auction sale, It is stated that both the TRO
and the ITO had advised the applicant against the postponement
of the auction sale, _

In regard to the‘property No, 424, its value had been
determined by tﬁe Departmental Valusr in 1983 at Rs,1,52,783/-,
The applicant allowed this property to be sold by private
szale for an amount of Rs.1,55,000/~, The ssle deed was
exacuted on 22,6,1983, Subsequently con 6,7,1983, there was

an offer from some other party fhat they were willing to buy
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this property for Ks,2,50,000/-, In regard to the property
No, 423, its value had been determined by the Departmental
Valuer in 1983 at Rs,2,63,782/-, The applicant allowed

thié property to be sold by privatg sale for an amount of
®s,2,50,000/-, Houevef, four days before the registration
of the sale deed, a tenant of this property had offered to
buy it for a sum of Ré.4.lakhs. The Inquify Officer held
that the offer for purchase of the property No, 424 for
Rs.,2,50,000/~ was received after "the saie deed had already
been executed, The Inquiry foicer,.therefora, did not find
Fadlt with the applicsnt on the limfted guestion of not
having re-opened the issue of disposal 6? this property.by
privats sale for a sum of Rs,1,55,000/-, Houever, in regard
to property No, 423, the Inquiry Officer faulted the applicant
for not having considered the offer of its purchase by a
tenant for a sum of Rs,4 lakhs, which was received before
the registration of the document,

The Ipquiry Officer's finding was that the applicant
alloued private sale of the propérties without adeguate
reasons and that the postponement of-the auction‘earlier
fixed was not justified, The applicant had urged that:
the value of the properties fixed by the Departmental
Valuer was not aEcepted by the Inquiry GFficer, It was
held that the Departmental Valuer was competent to valus
the properties and the valuation made by him was acceonted,

If it was so, the applicant cculd have made an attempt te
make it valued, The Inquiry Cfficer held that the charge
against the applicant was established to the extent that
he had alloued the private sale of properties in an irreguiar
ménnar. The cﬁargs of causing loss to revehue was not held t«
be estsblished because the gquestion cf éale'of the properties

at a higher price was hypothetical in nature,

e,
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The U.,P,S.C. in their advice héld that the applicant
while permitting private sale in preference to public
auction failed to exercise His discretion prudently and
did not take into account all the circumstances of the
case, According to the U.,F.S.C., it would have been proper

for thg appliqant to go in for public auction after fixing

a minimum reserve price, The U,P,5,C,, therefore, held

that the applicant could be held guilty of the charge to

the extent indicated above, The U.F.5.C. advised impesitign
of a minor penalty cf censure on him,

The President thereafter passed the impugned order,

It was held thst the total value of the two prop&rties as
determined by the Departmental Valuer was higher than the
realisation by the @pplicant by aliouing brivats sazle of
these properties, Sirce the applicant was of the view that
the value determined by the Dagartmental Valuer was not
proper, he should};?f'a proper value of these propertiss
determineq_bsfore deciding whether a private sale should

be allowed, The séle of the properties by public auction

Was ne&cessary when a tepant had oFFéred e conéiderable higher
amount sven before the registration had been mgde,

The respondents in their reply held thst fhe Inquiry
Officer vice her report dated 19,12,12686 held that the
charge was psTtly proved inaémuch as he had not cqnsidered
the totality of the circumstaﬁces before postponing public

and thus
auction,/he displayed lack of devotion to duty, The Inquiry
.O0fficer further held that the other part of the charge viz.,
failure to maintain absolute integrity as not proved, as
there was no malafide action or ommission in the order for
sele, It was further stated that the charge of causing loss
of revenue was not established, The only charge which was

proved was regarding failure to maintain devotion to duty,

The disciplinary authority had not levelled any charge regardin

-
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lack of intearity against the gpplicant, It uwas reiterated
that the agpplicant did not prgdently handle the offer by
examining its genuinnegs. It was slso held by the Ingquiry
Ufficer that the applicant ailouad private sazle ggainst
orders of public auction in én irregular manner, The
reépondents referred to Rule 53 of IInd Schedule of the
Income-Tax Act, 1961 and to the words "as fairly and
accurately as possiblé". In the present caese, 'thes I,T.0.
in his report dated 8,4,83 to the aﬁplicaﬁt had stated that
there wers difficulties iniarriving at correct gmount of
arrsars, but when correctly arrived at, it uéuld not be
very much-louer than Rs,10,68,000/- which uere then shoun
as arrears, 1he auction of thg tuo properties fetched about
ES.S lakhs, fﬁu%, the stand of the applicant was that the
figures of arrears were not corractly arrived at and that
as the 1,7.0., failed
the proposed auction was not p0831blc/£o furnish the
detgzils of the‘arrears correctly, Another plea raised by
the respondents was that thére was no sufficient reason to
go in for private sale of the precperties, Reference was
made to Rule 66 of Second Schedule of the‘Income-Tax
Act, 1961 and which could be relied upon only when the
order of sale of the properties had been made under Rule
53 of Second Schedule, 1The applicant would not, therefore,tak
the plea that since the publicvauction was not possible,
he allowed private sale under Rule 66, - The respondents
refuted the plea taken by the applicant that although the
privafe sale ié permittéd under Rule 66, he has been made
.gu11ty and the charge has been made under the rules and
what is provided in law The stand taken by the respondents
was that the penalty has been imposed on the ?pplicant
because it was found that he, while permitting pfivatc sale

by postponing public auction already fixed, had feiled to



5

sxercise his discretion'prudently and did not‘take into
account all the circumstances of the case, Secondly,

the penalty had been imposed because the applicant alloued
private sale without any adBQUatE reasons. and thirdly \
because postponment of auction in tﬁis case was notljustified.
These gircumstances lsd to the conclusion that the applicant
failed to_maintain devotion to duty, The conteption of the
applicant that it was admitted ;n paragraph 6 of the penalty
order that no loss of revenue uvas caused, was incorrect,

The respondents took the stand that what was stated in para-
graphls was that the charge of causing loss to rsverue was
not held as established because the question uhether thub
auction of sale of property would have fetched a higher
price was hypothetical in nature, It was not admitted that
there was no loss of revenue,. It was only held that this
question was hypﬁthetical in the circumstances of the case,
The rBSpondents,.therefore, justified the imposition of the
penslty and submitted that the 0,A, is totally devoid on

merit and deserves to be rejected,

We have heard Shri.R. Kapoor; the lszrned counsel
for the applicant and Shri R.S. Rggarwal, the learned, ccunsel
for the respondents,

Their contentions procesded on the lines indicated
above and much of the arguménts pertzined to Rules 53 and
66 of the Second Scheduls of the Income Tax Act, 1961,
These provisions may be reproduced:

53, Contents of proclamation. A proclamation of
sele of immovable property shall be drawn up after
notice to the defaulter, and shall state the time

and place of sale, and shall specify, as fairly and

accurately as possible,-

(a) the property to be sold;

(b) the revenue, if any, assessed upon the proparty
or any part thereof; | '

&
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(c) the amount for the recovery of which the sale
is ordered;
(cc) the reserve price, if any, below which the property
may nct be sold; and ' '
(d) any other thing which the Tax Recovsry Officer
considers it material for a purchaser to know,
in order to judge the nature and value of the
property",

"66, Postponement of sale to enzble defsulter to raice

amount_due_under certificate,(1) Where an order for

the sale of immovable property has been made, if the
defaulter can satisfy the Tax Reéovery Officer that
there is reason to believe that the amount of the
cartificaste may be raised by the mortgage or lease or
privats sale of such property, or some part thereof,
or oflany other immovabls postpone the sale of the
property comprised in the order for sale, on such
terms, and for such period as he thinks proper, to
enable him to raise the amount, :

(2) In such case, the Tax Recbvery Officer shall grant
a certificaete to the defaulter, authorisinmg him within
@ period to be mentioned therein, and notuithstanding
anything contained in this Schedule; to maks the
proposad mortqage, lease or sale:

Provided that all moneys payable under such mortgage,
lease or sale shall be paiﬂ, not to the defsulter, but
to the Tax Reccvery Officer:

Prouidgd also that no mortgage, lease or sale under
this rule shall become absolute uniil it hzs been
confirmed by the Tax Recovery Gfficar®,

Rule 53 pertains to thé proclamation of sale of
immovable propsrty, It is to be dr;uﬁ up after notice to
the defaulter, and alsoc to state the time and placs éf sale
and specified 5 items clauses (a) to (d) indicated above
in the Ruyles, The importance of Rule 53 is that the

immovable properfy can be sold if a proclamastion of sale
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has been drawun up, BRule 54 lays doun the mode of making
proclamation, Rule 56 indicates thzt the sale has to be
by public auction to the highest bidder and subject to
confirmation by the Tax éecovery Officer, A provisoc to
Rule 53 makes it clear that no sale under this tuls h;s to
be;made if the amount bid by the highast bidder is less than
the reserve price, if any, specified undér clausé'(cc) oF-
Rule 53,

Rule 66 comes'into play anly after an order for the
sale of immovable property has been made, A pe;usal of
Part III of SBCDnd‘ScheQUle (Procedure for Recovery of Tax)
in the Income-Tax Rpt, 1961 makes it clear that the order
of sale of the property is made under Rule 52, which reads
as follows: |

"52, Sale and Proclamation of sale, (1) The Tax Recovery

(fficer may direct that any immovable property which

has been attached, or such portion thereof as may

seem necessary to satisfy the certificate, shall be sole
(2) Where any immovable property is ordered to be

sold, the Tax Reccvery Officer shall csuse a procla-
mation of the intended szle to be made in the language
of the district®,

It will thus be smen that the T,R,0, may direct the sale
of immovable property and it is only after that the procla-

mation of sale is issued under Rule §3. FRule 66(1) speaks

" of an order for the sale of immovabie_property_and not aboub

the proclamation of sale, It is true'that a sale cannot

take place until a proclamation of sale of immovable property

has bean issued,
¥
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Rule 66 makes it cl=zar that when a defaulter whose
immovable property has been ordered for the sale, satisfias
the Tax Recovery Officer that there is reason to believe
thet the amount of arrears can be raised by the mortgage
or l=ase or private sale of such property, or some part
ther=of, or of any other immovable pfopsrty of the defaulter,
the T.R,0, may, on his application, postpone the sales of the
property comprised in the order for salel This h;s to be
taken on such terms, and for sqch period as he.thinks proper,
to enabl® him to\raise tﬁe amount, Suﬁ-rulo (2) of Rule 66
empowers the T,R.0, to grant aicertificate to the defaulter,
authorising him to make the proposed mortgage, lease or sale
within the period mentioned in that o?der. It is also
provided that all moneys payable under such mértgage, leass
or Sale shall be peid, not to the defaulter, but to fhe
T.7.0, and lastly, the sale under the above rulé becomes
absolute azfter it has been confirmed by the T,R,0,

What is, therefore, necsssary is that the defaulter
must approach the T.R;O. that there is & possibility of
raising the amount mentioned.as reserve price in clause
(cec) of the proclamation of sale and give reasons for doing
so and if the T.R.0, is satisfied, he may permit prﬁuate
sale of the property alsU,A In cther words, there is a
discretion left in the T.R,0, to provide an opportunity
toc the defaulter uwhen thé defgulter satisfiss the T.R.O.

in this regard, Once the defaulter moves the T.R.0., for

. exercising of power under Rule 66(1) and if the T.R.0, is

(h
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satisfied, he méy exercise his powsr under Rule 66(2).
The applicént was the Commissioner of Income-Tax
(Recovery) and hence he could have exercised the pouer
of T.R.0. as well,

Seen in the above light, it is clear that an
apalication had been made by the defaulter in this
case and the applicant -had considered it and he thought
that the power under Rule® 66 could be sxercised by an
order for priu;te sagle of property, He, therefore,
exercised his power under Rule 66(2), The sale took
place and would have been confirmed, but for the fact
that ona of the tenants of property No, 423 made an
offer of Rs,4 lakhs to the T.R.0., four days before its
registration, Tnhe proper-course would certainly have
been for the T.R.0, in consultation with the applicant to
pass an order for stay cof registration until it was
mstsblished that there was a genuyine offer of Rs,4 lakhs,
: be?n
It should have fverified whether the offer Uflﬂs.a lakhs
Was é gsnuine one or not, If it was, he should have
recalled his order permittingprivate sale of property
No, 423 and asked the person, who made the offer of
Rs,4 lakhs to deposit tha amount, This had not bsen
done, The amount which was the reserve price for

property No, 424 was Rs, 1.52 lakhs, but was fetched

in Rs,1.55 lakhs in private sale, Thas property No, 423

which had the reserve price of Rs,2,63,782/-, its valus



Wi

K

L°

- 11 - -
was fixed as Rs,2,50,000/~ for private sals, There was
a loss of about Rs,13,000/- in property No, 423, uhereas
Rs, 3000/~ was rwalised in prcpgrty No, 424, Thué, there
wes a difference of Re,10,000/-, Such varistions may
come when a private sale is orderes, While it is aluays

possible to be wise after the event, but it is expected of

the T.R,0, to exercisse his discretion prudently, If the

. auction sale has taken place and the highest bid offered

had been lower than the reserve price, there probably ceould
rnoct have been any hus and cry after the sale, as being sold
for the lesser price as has happensd in this case, Viewed
in this lioht, it does not appsar tc us that there has been
any violation in provision of law, All that has happened
is that the applicant ordered for a private sale of
propertiss without going through the process of public
auction of the properties, Houevér, in viey of the fact
that some of the other propertias of the defaulter still
remain under attachment, it‘canﬁot be concludsd that the

interest of the department has been jeopardised,

" In this view of the matter, we are of the viey
that too much is being spelt out from the order directing

the proper szles of the properties by the applicant, with

9
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a c;ear finding that there was no mélafide on the
part of the applicant and he had exercised his discretionary
power, we do not see as to why he should be visited with
a penalty of censure, The censure entry is to be given
when it is established beyond doubt that the applicant was
guilty of.some act which was in violation of the Central
Civil Service(Conduct) Rples. If there.uas no malafide,
would it amount to a lack of devotion to duty when no

is '
loss fsuffered by the revanue, A mere caution to be
careful in future could have sufficed, In our opinion,
a censure entry is a punishment even though tfeatment

’

is a minor one, It can affect his future promotion,

In the case of NAND KISHORE PRASAD VS, STATE OF BIHAR

AND ORS,, AIR 1978 SC 1277, the appellant Shri Nand Kishore

Prasad was a clerk of District Magistrate, He was pross-
cuted for embeziling certain amount, In the discipiinary

proceeding, the District lMagistrate held that the conduct

~

" of the appellent was highly suspicious But for insufficient

evidence proceeding against him must be dropped, The
Commiésioner revarsed the order of the District Magistrate
and directed removal of the appellent from service and the
order was affirmed by the Board of Revenue, The Hiéh
Court dismissing the writ petition obs=rved that though the
Commissioner's order was somewhat cryptic, the order of
Board of Revenua was more elaborate and there was some

(;17
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evidence albeit not sufficient for conviction in a criminal
court, In this case, Sarkaria J, pointed out the principles
enunciated by judicial decisions, The relevant portion of
para 18 of the ssid judgement reads as follows:

m..The first of thess principles is that disciplinary
proceedihgs before a domestic tribumal are of & qussi-
judicial character; therafore, th2 minimum requirement
of the rules of natural justice is that the tribunal
should arrive at its conclusion on the basis of some
evidence,i.®, evidential meterial which with some degree
of definiteness points to the quilt of the delinguent

in respect of the charge against him, Suspicion cannot
be allowed to take the place of proof even in domestic
inquiries, As pointed out by this Court in Union of
India V, H.C. Goel, AIR 1964 SC 364, "the principle

that in punishing the quilty scrupulous care must be
taken to see that the innocent ere not punished, applies
@s much to regular criminal trisls as to disciplinary

enquiries held under .the statutory rules',

e are of the'ﬁiew that the Quilt cannot be established
by mers conjectures or suspicion, It had to be established
by cogent evidence, In the‘present case, everything was
on the record, The axerciss of pbuer tc allow a private
sale of the attached properties was within the ambit of the
power of the T.H.O.fC.I.T.(Recovery). further, the exercise
of that power had not been done with hotiﬁation or malafide,
No loss haé been cauysed to the revenue either, In such-an
evant the charge that there vas a lack of devotion tc duty,
cahnof be said to have been sﬁstained. Ue are, therefore,
ﬁf the view fhat this shauld be quashed, Secondly, the

penalty of censure against the applicant has also to be

set aside,
)
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In the result, tharefores, the Application is allowed,
the finding of the disciplinary authority that thers was
a lack .of devotion to duty within the meaning of £.C.S.

(Conduct) Rules, is set aside as well as the order im osing
. P )

the penalty of censure is also set aside, Ue order
accordingly,

- There will be no order as to costs,

- ) (’Y\
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(I.K. RASGOTRA) S ’ (AMITAV BANERJI)

MEMBER(A) . , CHAIRMAN

YSRO!



