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o IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
e Y ",';,‘ - NEW DELHI ,‘ o
) T ‘ '
= 0.A. No. 1_41_7/ 198 8,
’ ‘ - FATND, ' B
q o DATE OF DECISION Pecember-17,1989. - |
Jai Pal _ Applicant (s)
{ : !
S/br i P.T.S, Murthy ____Advocate for the Applicant (s)
' Versus . '
Union c¢f indis & Cthers Respondent (s)

Shri P.P. Khurana, ) ont
hri Shuran Advocat for the Respondent (s)

- CORAM : ' N ' . ‘ /
- i * The How’ble Mr. Justice Amitav Banerji, Ch airman. j
TheHonble Mr. P, C Jaln. dp"nbet ( ) ,;(
' : RN
1. Whether Reporters of local papers may be allowed to see the Judgement ? “3"3
2. To be referred to the Reporter or not ? : . :)"3 .
3. Whether their Lordships wish to see the fair copy of the Judgement ? N,
4. T6 be circulated to all Benches of the Tribunal ? : “{“ :
JUDGEMENT
(Judgcment of the Bench delivered
by ALII N ble &11“ l‘ L 'Ja_{_n’ ,riejnb_er)

in this application-undér Section 19 of the Administrative
Trlounals Act, 1985 the applicant has’ cha1lenged the impugned {
€

order dated 29 7. 1988 by whlch his services were terminated by {

' r - -
giving him one month's salary in lieu of notice under proviso Y
. . : ' \

" to sub-rule (1) of Rule 5 of .the Central Civil Services (Temborary -
Service) Rules, 1965 (hereinafter to be referred. as the 19355

R: a IS ) - o . . ’ .
ules). He has prayed that the impugned order ibid be set aside

and a declaration be issyed to ¢ -he effec+ that (1) hc is llaole
tec contlnue in service as a Peon and that (9) he is reqular and
 permanent. o
2, The relevant facts, in briéf; are asiﬁﬂaer;;-
The appligant joined as a Peon with ﬁerossént No.2 on
2”.3.1976T Vide order dated 25.5,1982, he wa's appointed sas Deon
in the pay scale of Rs.l9o - 232 on 2 regular basis frem the
date of his lnvtlal wp o1nbnent 1,e., 20.3 l976 until fuither
orders, and the per " o
e
,

iod of serv1ce rendered by

him with'effecf

&
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fr05926;3.l976 £ill 256.5.1982 was to be reckoned for successful
completioé cf his probationary periéd., That order was passed

in superséssion of érder dated 20.4.74, which was probably the
order by which he was Inltially appointed. He was asked by |
Memc dated 24/29-l—l§éé to furniéh_his date of birth”in writing.
In his reply dated 30.1.1986, he stated that he had already
qivén his date of birth, but' again méntionéd it in his reply

and this was 3.3.1954, Vide llemc 9.3.1988, he was informed that
in the éducational certificéte produced by him, his date of birth
was recorded as 3.3.1954 while the reply received from his
school showed the date of birth tc be 3.3.1956, It was further

stated that'thé certificate had used two different inks. He

‘was, therefore, asked to explain as to how this difference of

‘two years im his date of birth occurred and why two different

types of ink had been used in the certificate prcduced by him.
In his reply dated 15.3.88, he stated that he did not know

what mistake and how it had been committed in his certificate
and he should be given the two different certificates and a
'period of 10 - 15 days so that he could pursue the matter with
the Headmaster of the school. In continuation of this reply,

he sent another reply on 18.4.88 in which he stated that he

had submitted the same certificate which was rece ived by him
from the school and he did not gain Ey making any alteration

in his date of 5irth.~ He further stated that the person who was
the Headmaster of the school in 1972 alcne could(explain how
3.3.1954 was written in place of 3.3.1955, He also stated that
if he had been apprised abocut the two types cf ink used in the
certificate produced by'hﬁn at the time it was initially submitte
hé‘could have got the deficiency removed. The iﬁpugned:ofder Was
then passed on 29.7.1988. | .

3. The-applicant's case is that the‘l955iRulés do not apply
to him as he is a regulsr and permanent employee;‘ In the
rejoinder, however, he has stated that-he is a’ quasi-permenent
employée. He has further pleaded that the impugned order is
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(10) U.T, of Tripura Vs, 3epal Ch
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discriminatory inasmuch as three peons junior to him were

-3 -

allowed to continus in service. te has filed a copy c¢f the
senicrity list in support o¢f this contention. His other main
plea is that the impugned crder is viclative of Article 311(2)
of the Constitution, as it is punitive., He has cited a pnumber

of judgements in supcort of his case.

4. The respondents’ case is that the 1955 Rules apply to
the applicant as he wss neither pernanent nor quasi-permanent.
They have also zebutied the céntention of violaticn of the
principle of naturzl justice and have stated that the acplicant
#as glven an opportunity to explain the discrepancy in his dnte
of birth etc. They have filed copy of-ietter dated 9.3.88
ahich was issued te the agplicant and copies of his two replies
dated 15.3.38 and 18.4.88. They have pleaded that the guesticn
of seniority is irrelevant.

5. #e have carefully perused the documents filed in the
case ‘and have also heard the learned ccunsel for the parties.

6. It is'not in dispute that the applicant had been in

service for a pericd of over 12 vears and had also been made

o

regular before his services were terminated under the 1965 Rules.

Firstly’it needs to be determined whether the impugned order
which is prima-facie an order cf discharge simpliciter is really

based cn any misconduct or misc-nduct is cnly a motive for

passing this order. The fact that the applicant was asked

=y

after a period cf about 1O years to give his date of birth

,
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in writing -and an inquiry was méde from his schoul as to his
correct date of birth and that the order has been passed after
getting a reply from the applicant does show that the discrepanc
in the dote of birth as furnished by the applicant and as
intimated by his school ié the foundation on which the impugned
order of terminaticn is based. The respondents in their reply
have not been able to show any other facts to the contrary. Para

s Y : s . - s !
6 (vii) of the counter-reply, inter—alia, states that "Since the

(o

ance given to this Institute

[aF]

per offer of appointment and accep

while joining the post of Pecn®™., The law by now is well
settled that if an order terminating the services of a
Jovernment servant-ex-facie innocuous wvas passed in fact with

a view to punishing the Jcvernment servant, it would be a
puniitive order which can be passed only after complying with

the prsvisions'of Article 311{2) of the Constitution {Nepal
Singh Vé. State of U.P, & Others (1985 5CC (L&3) p.1). No
inquiry has been held in accordance with the C.C.3, (C,C,A,)
Rdlés, 1965 with a view to meeting the reguirements of Article
311 (2) of the Constitution.

7. The seniority list filed by the appiicant shows tha

there 2re three perscns junior to him on the provisicnal
senlority list of peons as on 1.3.88. This has not been
challenged by the respondents. Protection of Articles 14 and

15 of the Censtituticon is available even tc temporary Government

—

servants (Manager, Government Branch Press & Anr. Vs. L, 8,

men
Belliappa = 1979 3LJ 233 3C) 2nd Jarnail 3ingh & Others Vs.
1

~

I4o ok B - N T a4 ~5Y g T C T -
State of Punjsb & Others - 1985 (2) 3LJ (3.C. ). lhus, on the
grecunds of .viclaticn of the provisions of Articles 14 and 15
and nen-compliance with the provision of Article 311(2) of the

“onstituticn, the impugned order needs to be set aside.

t

8. "The applicant has also prayed that he should be declared
i . 4 oy - s .

as regular and permanent, which he really is". In the rejo inde:
however, he has clzimed to be "3 guasi-pernanent emplecyee in
reality®, He has, ho: : 't add i ‘

3 y©. e nas, hovever, nct adduced any evidence in
sucport ¢f his contention that Ce Ay

aticn that he is either Permanent or

permanent. In the senicri

Js
F

y list filed by him in support of his
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case, he is shown to be temporary. fe has not been able Lo
produce any declarztion %s/envisaged in fule 3 of the 1965
Rules thit he has been made quasi-permanent. In accordance

with the provisions of this Rule, a Government servant shall

be deemed to be in qu351—ocvﬂiwent service if he has been in
continuous service fcr more than three yearsand 1f the appointe
ing authbrity being satisfied, having regard to the guality of
his woik , conduct and character as to his suitability in

employment in gquasi-permanent capacity, has made a declaration

to that effect. it is necessary that both these conditicns
are fulfilled In this case, only one cundition is met, i.e.,

putting in more thzn three years continucus service. .lere
fngt th=t. his appointment was made regular will -itself not
make it either permanent or guasi-permanent, Therefore, we

de not find any merit in this contention that he wvas either
permenent or guasi~parmanent,

2. In view of the above discussion, the impugned order
dated 29,7.1988 by which the services of the applicant had
been terminated with one month's pay in lieu of notice under
proviso to sub~rule (1) of Rule 5 of the C,C.3, (Tempoyary
vﬁeryiﬁe) aules, L965 is quashed. The applicant will be deemed

to have continued in service snd is entitled to cc nseguentia

0]
I.—J

benefits in terms of arrears of pay and sllowvances admissible

—
@

thereon from the dote of termination snd also the bénefit of
senicrity. Responcents would, howevez,.be free to initiate
agpropriate disciplinary oroceedwnga for the ﬂlleg@d miscinduct
of discrepancy in the date of birth of the aoplicant in
accordance with ;aw, if so advised. The applicant's prayer
that he may be declared permanent / quasi-permanent is deveid
of any merit and is hereby rejedted.

10. The spslicaticn is partly allowed in terms of the

directions given in pare 9 above. The arrears o

tty

pay and

allowances shall be paid to the applicant within one month
‘ «-H a copy

of the receipt by themof this judgement.

Qd‘"""
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11, In the circumstances of the case, we are of the view

that the parties be left to bhear their own costs.

S Een LT e
(P.C. JALN) (AAITAV BANERJI)
MUERBER( A) Cris JRMAN



