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1. Shri R.C. Ooshi

2, Shri N.S, Rauat &
20 Ot her s

j .... Appliicant s

Union oF India & Ors,

For the Applicants

For the Raapondents

\/er sus

Respondents

•«• • Jhr1 0,Ca, 1/ohraj Adv/ocats
\

.... Shri P.P. Khurana, Advocate

CORAM;

The Hon'ble Mr.P.K. Kartha, Vice Chairman(J)

The Hon'ble Mr.B.N. Dhoundiyal, Administrative Member

1. Whether Reporters of local papers may be allowed
to see the Judgment? Ly '̂

2. To be referred to the Reporters or not?

JUDGMENT
(of the Bench delivered by. Hon'ble

Shri P.K. Kartha, Vice Chairman(J))

The applicant s»uho have uiorked as India based staff

at the Indian Embassy in Cairo, are aggrieved by the quantum

of Foreign Allowance paid to them anji the decision of tha

Government of India in the Ministry of txterna] AP^airs

(Respondent No,l) to pay the said allouance, in tha local

currency' It is proposed to deal with the. tup applications in
. ' i

a common judgement,
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2b 'Js have gone through the records of the case

and haua hsard the laarnad counsel for both the

parties. The payment of salaries, inclusive of Foreign

AlloUance abroad^ is govsrned by the Indian Foreign

Service (Payj Leave, Compensatory Allouances and other
/

Conditions of Service) Rules, 1951, as made applicable

to the staff of Indian Foreign Service (B).(*the Rules*
for short),

3. Rula 7 of the said Rules refers to foreign allowance

as under;-

^CHAPTER in

FuHEIG!^ ALLOUAivCE Ai\10 REPRESENTATIONAL GRANT

7, Foreign Allouanoej A member of ths Service

serving outside India may ba granted a foreign

allouance at such rates and subject to such

conditions as may ba prescribed by the Government

from time to time",

4, Annexure III to the said Rules provides,inter alia,

as follouss-

"Ift Foreign Allouance - (1) Foreign Allowance

is intended to cover the additional cost of

living at the station uhere the officer is posted as

uell as expenditure which an officer, uhil©

Serving abroad^ has necessarily to incur either

at home or abroad, over and above that which an

officer of corresponding category serving in India

is expected to have to bear.
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2, married and Unmarried Officers - The

Government may prescribe different rates of

foreign allouance to 'married' and 'unmarried

of f icerso.., "

5, There are several categories of officers and staff

in the Indian Missions abroad, each with entitlement to

foreign allowance at different rates fixed by the Govern

ment, There uas also difference in the rates applicable

to married persons and those uiho uere single -. Thus,

for example, the applicant in DA-1399/88 uas entitled

to Rsg^jYAO/- as a Non-representational Gazetted Officer

as per the rate fixed since 1,7, 1985. There uere tuo

devaluations of the Egyptian Pound as per the follouing

d et ai Isi-

S,Na, Date of devaluation Extent of Devaluation
of the Egyptian £

01 24 3uly, 198 5 60%

0 2 12 nay, 1987 ' 62^

6^ The applicants have stated that the devaluation

of the Egyptian £ brought the value of the local currency

down both in terms of the US $ in which the staff uas paid

their salaries prior to devaluation as also in terms of

Indian rupees. According to them, prior to the tuo

devaluations the staff was paid their salaries in terms

of US % because the Egyptian currency uas fully .convertible
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in terms of US S and it uas immaterial iJhether the

payments usre made in terms of tha Egyptian £ as these

got converted automatically into the stable US I the

moment salari'es got credited in the staff members' bank

accounts. But, after the dev/al uat ion , payf"efTt in terms

of the Egyptian £ meant loss of salaries and a cut in

the foreign allouance of the staff members,

7* The applicants haue stated that the devaluations

took place because of the'balanbe of payments problem of

Egypt and it should have in no uay affected the salary

payments to the India-based or the local staff of the

Respondent N092 because India remits funds to its missions

through a system of centralised accounts in Meu Oslhi,

London and Washington and this involves dollar remittance

which gets converted into local currencies uhen the

salaries are disbursed according to the rupee equivalent

sanctioned by Respond gnt No» 1,

The different rates of foreign sillouanca admissible

to the married end single officers was abolished by the

Government in February, 1986 but this is.not relevant

for determining the issues raised beforeus.

5. As a result of the devaluations, the Egyptian.£

lost its purchasing pouer in the market and uifch the

abolition of the free convertibility of the Egyptian

1, into LlSb$ the salaries of the staff were no longer

/
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available in any stabla currency. The Raspondsnt No.l

continuad to stick to the old rate of Re,1 = L£ 0.0B3 or

LE 1 ® R s, 12.05 with the result, the payment of salaries

in the declining Egyptian £ lost all links uith, the US S

or rupee equiualenta. By the end of P1ay» 1907, the

Egyptian £ comnanded only Rs«8»96 in the market, uhile

ths applicant and his similarly placed collsagues were

being paid at the rate of LE 1 = Rs.l2.05, The applicants

have statad that the respondents protected the emoluments

of only the local Egyptian staff working in the Indian

Embassy (Respondent No, 2)#

10, Tha first impugned order dated 10e9» 1987 uas

passed by ths Goyarnment providing for the draual of

emolumsnts by the India-based staff as unders«

A. For ths period from 1.8,66 to 30,4,87 - 85^ in

US I and balance ISJii in local currency/RBI drafts

Rate of exchanges US S 1 = 12,10( 1, 8, 8 5 to
31, 3, 1987)

US I 1 = P-, 13, 10(1, A, 87 to
30,4,1987)

LE 1 = R?,0,083 f^or entire
period

B, For the period from 1,5,87 to 3*1,7,87 - disburse^

ment to ba made in local currency at the rate of

Re,1 = LE 0. 1074, i.e., LE 1 = Rs,9.31,

11. addition, it uas also proposed to affect recovery

from them as unders~

"3, Excess amount paid to the officers and staff

for the month of April, 1987 by using the old

Cr^

« • • • 4 • I
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exchange rate of Rs«l2, 10 = 1 US S instead of

the prevailing official rats of exchange of

Rs, 13,10 = 1 US S may be racoversd immediately.

Further racoueries for ths period from 1,8,1986

to SO.-^.igO? would be intimated later after the

relevant UN indices (COL) and other information

for the period becomes av/ailabla on the basis of

uhich derivation of unintended benefit, if any,

through irregular drauai of emoluments in US %

is established,"

12, By the second impugned order dated 11,9, 1987, the

Government reduced the rates of foreign allowance. In

the case of officers of the category of Applicant in

DA-139g/88, it Was reduced from Rs.4740 to R,s,-3g55,

13, Further, uhereas the local staff has been given

100 per cent orotaction from future deualuation of local

currency by sanctioning full emoluments to them in US

dollars, India-basfsd staff is forced to take 40 per cent

of the Foreign Allouance in Egyptian Pounds, Thus,

Egyptians are being paid their full salary in foreign

currency and foreigners (India-based) are forced to take

local currency,

14, The applicants have, tharefora, prayed for setting

aside and quashing the aforesaid impugned orders dated

10,9, 1987 and 11, 9, 1987, being violative of Rule 7 of

the aforesaid Rules and For directing the respondants to

•fix the foreign allowance in the Indian Embassy in a
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manner iix uhich ensures a nexUs batuean tha cost of

living in the city of Cairo and tha rates of foreign

allouanCB, They hav^e also sought for a direction to

tha raspondents to make all payments to tha staff in

terms of either floating rates of Egyptian Pound, or

any stable currency such as the US S to protect their

amoluraents as fixed from time to time, bacauss tha local

currency is susceptible to frequent changes through

devaluations and loses its purchasing pouar, 8y uay

of interim relief# they have sought for a direction to

the respondents not to eff act any' r ecoveri es on the

basis of tha aforesaid interim orders,

15, The applicants have challenged the validity of
/

the impugned orders on a variety of grounds and they

•X-

have relied upon numerous rulings-in support of their

contentions, Ub have duly considered them,

16, The stand of the respondents is that foreign

allouance is not 'pay*. According to them, foreign

allowance is meant mainly to compensate an officer for

increased cost of living at the station of posting.

The cost of living that is relevant in the instant

case is that of Egypt and, therefore, the foreign

allowance is initially to be assessed in Egyptian

Pounds, An allow,ancg cannot be made a source of profit,

* Case lau relied upon by the learned counsel for tha "
Applicant sS
AIR 1958 SC 240| AIR 1972 SC 2472; AIR 1974 5C 1869;
SL3 1986 ( 2) CAT SL3 1987 (4) CAT 155; 1978(?) '
Cal L3 75; AIR 1986 1499,

#
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The respondsnts hav/e contended that in terms of the

aforesaid Rules, they have full authority to uary the

foreign allowance by increasing or decreasing it

according to circumstances* They can make foreign

allouanca subject to any conditions under uhich they can

pay it in local currency or any convertible currency or

partly in one currency and partly in another. They haue

also stated that the India-based staff and local staff

are two different categories enjoying different conditions

of service. In addition to pay and foreign allouancg, the

applicants are given free furnished residential accommoda

tion, free medical assistance, almost free education of

children, upto a certain age and other facilities. As

against thisj the local staff is paid one consolidated

salary for everything,

17, The foraign allouance is subject to periodical

review and revision on the basis of the recomTisndations

of the Foreign Service Inspectors which is a high power

body and after on the spot visits and invest igat ion s»

In the instant case, the impugned orders uere passed on

the basis of the recommendations made by the Foreign

Service Inspectors, Rule 7 read with Annexure III to

the aforesaid f?ules gives the pouer to the Government

to fix tha foreign allouance admissible to each officer

or each category of officers at each station or post

0^

9.
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abroad, including the currency in uhich it may bs

paid and to Vary it from time to time according to

circumstances. The applicants haue not alleged any

rnala fides on the part of the Foreign Service Inspectors

uhose recommendations constitute the basis for passing

the impugned orders, Ue, therefore, hold that the

decision of the respondents to vary the foreign allouance

as per the irapugimed orders cannot be faulted on legal or

constitutional ground sub j ect to what is observed

here in aft er,.

18, The aforesaid rules do not, however, empower the

Government to vary the rate of foreign alloujance to the

disadvantage of the employees from a retrospsctiva date

or to order recovery of any amount already paid by uay

of foreign alloUance, on the ground that on a subsequent

date, it had been decided that what 'Jas paid uas in

excess of the entitlement of the person concernBd„ The

rules do not emposjer the Government to effect recovery

of any amount from a retrospective date,

19, In H,L, Trehan and Others s. Union of India and

ot her s, 1988 (2) SCALE 1376, the Supreme Court has

observed that "it is nou a u ell-settled principle of

lau that there can be no deprivation or curtailment of

any existing right, advantage or benePit enjoyed by a
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Government servant without complying uith ths rulss

of natural justice hy giving the Government servant

concsrned an opportunity of being haard," It uas

further observed that "the post-dacisional opportunity

of hearing does not subserve the rules of natural

justica''« ,

20, In vieu of the above, ue are of the opinion that

the decision of the respondents to effect recovery of

foireign allouance from the applicants from a retrospective

date on the basis of subsequent revision oP the same by

the Government, is not legally sustainablQg

21, In the conspectus-of the facts and circumstances,

the applications are disposed of with the following

orders and directionss-

(i) IfJe hold that on a true interpretation of

Rule 7 read uith Annexura III to the

Indian Foreign Service (Pay, Leave, Compensatory

Allowances and other Conditions of Service)

Rulss, 1951, the respondents are entitled

to fix the foreign allouance admissible to

each officer or aach category of officers at

the Indian Embassy in Cairojthe

currency in uhich the same may be paid and

vary it from time to time but only prospectiv ely

and not retrospectively, - To this extent and
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subject to tha directions in (2) belou),

the impugned orders dated 10,9, 1987 and

11«9, 1987 cannot be faulted on legal or

constitutional ground,

(ii) Us hold that the aforesaid Rules do not
the Gouernment

empouer^to vary the rates of Foreign

allouance ratrosoactiuely. Lie set aside

and quash the direcbion contained in the

impugned order dated 10.9, 1987 to affect

recovery of any excess amount paid to the

applicants. Ua direct that the amounts-

already racouered from the applicants in

this regard, if any, shall be refunded to

them expeditiously and preferably uithin a

period of three months from the date of

recaipt of this order,

(iii) There uill be no order as to costs.

Let a copy, of the order be placed in both the case
files. f, . i ^

(a.N, Dhoundiyal) "(P.K, Kartha)
Administrative. Hembar Uice-Chairman(Dud 1, )


