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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH, NEW DELHI.

Regn.No. 1;-DA-1399/88ﬂ//A Date of decision: 29.%9,92,
2. 0a-1g886/88

1.- shri R, &, Joshi | 3 eees Applicants
2, Shri N.S, Rawat & )‘

20 Others
| Uergus
Union‘oF India & Ors, cese Respondsnis
Far_ths Applicants eese Ghri D,C. Vohra, Advpcats
~For the Réspondents ..:. Shri P.P, Khurana, Advocats

CORAM:
The Hon'ble Mr.P.X. Kartha, Vice Chairman(J)

The Hon'ble Mr.B.N. Dhoundiyal, Administrative Member

1. Whether Reporters of local papers may be allowed

to see the Judgment?%yd'

2. To be referred to the Reporters or not? j@g
JUDGMENT

(of the Bench delivered by Hon'ble
Shri P.K. Kartha, Vice Chairman(J))

The applicanﬁs,Uho havs Wworked as India bassd staff
at the Indian Embassy in Cairo, are aggrieved by the quanﬁum
of Foreign Allnuaﬁce paid £d them and the decision of ths
Government of India in the Ministry of External Affairs

(Respondent No,1) to pay the said allovance, in the lotal

currency+ It is proposed te deal with the tup applications in

¢ !

a -common judgemant, QP
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2. Ye have gong through the records of the cass

and have heard the learnad counsel for both the
parties, The payment of salaries, inclusive of Foreign
Allovance abroad, is governed by the Indian Foreign
Service (Pay, Leavs, Compénsatory Allovances énd othar
Conditions of é;TUiCB) Rules, 1961, as made applicable
to the staff of Indian Forsign Service (B) ('the Ruless'

for short),
3, Ruls 7 of the salid Rules refers to foreign allovance

as under:-
fh‘ hr\p i EF\ I I}
FOLEIGN ALLCWANCE AND [ EPRESENTATIONAL GRANT

'7. Foreign Allowance: A member of the Service
serving outside India may bs granted a foreign
allowance at such rates and subject to such
conditions as may be prescribed by the Government
from time to time",

4, Annexure III to the said Rules provides,inter alia,

as follousta
". Foreign Allowance - (1) Foreign Allowance
is intended to cover the edditional cost of

living at the station uhere the officer is posted as
Wall as sxpenditure which an of ficer, whils
Serving abroad, has necessarily to incur either

at home or abroad, over and above that which an

officer of corresponding category serving in India

is expecﬁed to have to baér.
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2. Married and Unmarried Officers - The
Govarnment may prescribe different rates of

foreign allowance to 'married' and ' unmar ried
aFficars... "

5, There are sevsral categoriss of officers and staff

in the Indian Missions abroad, each with entitlement tgo

foreign allovance at different rates fixed by the Sovern-
ment, There was also difference in the rates appliCablé
to married persone and thoss who were single-, Thus,

for example, the applicant in 0A-1399/88 uas entitled

to Rs,4,740/~ &ss a Non-representational Gazetted Officer

a8 per the rate fixed since 1,7,1585, There were tuo

devaluations of thes Egyptian Pound as per ths following

detailst-

s, Na, " Nate of devaluation Extent of Jevaluation
of the Egyptian £

01 24 July, 1986 ‘ 60%
02 12 May, 1987 62%
6, The applicants have stated that the devaluation

of the Egyptiaﬂ £ bfought'the value of the local currency
down both in terme of the US ¢ in which the staff was paid
their salariaes prior to d;ualuation as also in terms of
Indian rupees., According to them, prior to tﬁa tuo
devaluations the staff was paild their salarizs in terms

of US § because the Egyptian currency was fully .convertihble
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in terms of US § and it was immaterial whether the
payments were made in terms of the Egyptian £ as these
got converted automatically into the stable US ¢ the
mament salariaes got prediﬁed in the staff members' bank
accounts, But, after the devaluation, payment in terms
of the Egyptian £ méant_loss of salaries and a cut in

the foreign allouancé of the staff members,

7e The applicants have stated that the devaluations
took place hecause of the balancs of payments problam of
Egypt and it should haueyin no way affected the salary
payments to the India-based or the local staff of the
.Respdndent No¢ 2 hecause India remits funds to its missions
through a system of Centralised accounts in Nsu 3elhi,
London and Washington and this involves dollar remittance
which gets converted into local currencies when the

" salaries are disbursed according to the rupee squivalent
sanct ioned by Respondant No, 1,

8. | The different rates of foreign allowance admissible
to the marriéd and single officers was abolishsd by ths
Government in February, 1986 but this is.not rslevant

for determining fhe issues rajsed heforgus,

9, As a fesult of tha deva;uations, the Egyptian: &
lost its purchasing pouér in the market and uitg the
abolition of the fres cﬁnvertibility of the Egyptian

£ into USsh the salsries of the staff were no longer
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available in any stable currency, The Raspondant No,?
continued to stick to the old rate of Re,1 = LE 0,083 or
LE 1 = Rs.1é.05 with the result, the payment of salaries
in the declining Egyptian £ lost all links with,tha us 2
‘or rupee equivalents, By the end of May, 19&7, the
Egyptian £ ccmﬂandea only Rs,8,86 in the market, while
the applicant and hié similarly placed colleaques were
being paid at the rate of LE 1 = Rs,12,05, The applicants
have stated that the respondents protected the amoluments
of only the lecal Egyptisn staff working in thae Indian
Embassy (Respondent No, 2),

10, Thg first impugned order dated 10,9,1987 was
passed by the Govarnment providing for the drawal of
emolument s By the India=based staff as undertw

A, For the period from 1,8,86 to 30,4.87 - 85% in

US & and balance 15% in local currency/R3I drafts

Rate of exchange: US ¢ 1 =1,12,10(1,.8.856 to
31.3,1987)
Us ¢ 1 = 9’:.13.10(1‘4,87 to

70.4,1987)
Le 1

]

=, 0,083 for entire
peri od

B, For ths period from 1,5,87 ta 31,7.87 - disburse-
ment to be made in local currency at the rate of
Re,1 = LE 0,1074, i,e.s LE 1 = f15,9,31,

1. In addition, it was alsc proposed to affect rscavery

from them gs underé-

"3. Excess amount paid tg the of ficers and staff

for the month of April, 1987 by using the old
O~
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exchange rate.OF Ree12,10 = 1 US & instead of
the prevailing official rate of exchange of

Rs. 13,10 = 1 US § may be recovered immediately,
Further racoverisgs for the period from 1,8,1886
to 30.4,.1987 would be intimated later after ths
relevant UN indices (COL) and other information
for the period becomes available on the basis of
which derivat ion of unintsnded benefit, if -any,
thrgugh irregular draval of emoluments in US %

ies establishsed, ¥
12 By ths second impugned order dated 11,5,1987, ths
Government reducsd the rates of foreign allowance, In
the case of officers of the category of Applicant in
CA-1399/88, it.uas reducad_From Rg,4740 to Rg,2955,
13, Further, wheraeas ths local staff has been given
100 per cent protection from future devaluation of locsl
currency by sanctioniﬁg full emoluments to them in US
dollars, India-based staff is forced to také 40 per cant
of the Foreign Allowance in'Egyptian Pounds, Thus,
Egyptians afa being paid their full salary in foreign
currency and foreigners (India-bassd) are forced to take
local currency,
14, The applicants have, tharefora, prayed for setting
aside and gquashing the aforesaid impugned orders dated
13,9, 1987 and 11,9,1987. beging violative of Rule 7 of
the aﬁoresaid Rules and for directing the respondants to

fix the foreign allovance in the Indian Embassy in a
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manner XX Which ensures a nexius betuesn the cost af

living in the city of Cairo and the rates of foreign

allowance, They have also sought for a direction to

thas respondents to make all payments to thae staff in
terms of éithef floating rates of Egyptian Pound, or

any stanle currancy such.as the US & to protect their
amoluments as fixed from time to time, becauss the local
currency is susceptible to freguent changes through
devaluations and loses its purchasing powsr, By uay

of interim relief, they have sought for a diraétion_to
the respondents not té of f mct any'recqveries on the

basis of the aforesaid interim orders, ’

15, The applicants have challengsd the validity of
the impugned erders on a variety of grounds and they
: *

have relied upon numerous rulings in suppart of their
contentions, e have duly censidered them,

16, The stand of the respondents is that foreign
allowence is not 'pay', According to them, Farsign
allowance is meant mainly to compansate an officer for

increased cost of living at the station of posting,

The cost of living that is relevant in the instant

case is that of Eqypt and, therefore, the foreign

sllowance is initially to be assessed in Egyptian

Pounds, An allouwance cannot be made a source of profit,

¥ Case law relied upon by the learned counsel for the
Applicant s
AIR 1968 SC 240; AIR 1972 SC 2472; AIR 1974 SC 16&9;
L3 1984 (2) CAT 13 SLJ 1987 (4) ch 1553 1978(2)
Cal LI 75; AIR 1986 1499,
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_The respondents have contended that in tefms of the
aforesaid Rules, they have full authority to vary the
foreign allovance by incgeasing or daecreasing it

accofding to circumétances. They can make foreign
allowance subject to any conditions under which they can
say it in local currtency or any conuertiﬁle curfency or
partly in one currency and partly in another, Thsy havea
also stéted that the India-~based staff and local staff

are two differaent categoriss enjoying different conditions
of service, In addition toypay and foreign allowance, ths
applicantsvare\given free furnished residential accommod a-
tion, free medical assistance, almost free education of
children. upto a certain age and other facilitiss, As
against this, the local staff is paid one consolidated
salary for everything,

17 The forsign allowance is subject to periodical
.reviem and revision on the basis of the recommnandations

of the Fareign Service Inspecﬁors which is a high pow er
body and aftesr on the spot visits and investigations.

In the instant case, ths impugﬁed orders Were passed on
the basis of the recommendations made by the Foreign
Service Inspectors, Rule 7 read with Annexure III to

the aforesaid Rulas gives the pouér to the Government

to fix the foreign allowance admissible to each oFFicaf

or each category of officers at each station or post
Qe '
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abroad, including the currency in which it may be
pald and to vary it from time to timse accordiﬁg to
circumstances, The applicants have not alleged any

mala fides on the part of the Foreign Servics Insoectors

whose recommendations constitute the basis for passing
the impugned orders, We, therefore, hold that the
decision of the respondents to vary the foreign allowance
as per the impugmed corders cannot be faulted en legal or
constitdtianal grounds,subject ta_uhat is observed
hereinafter,

18, The aforesaid rules do not, however, empow er t he
Government to vary ths rate of fereign allowance to the
disadvantage of the employaés from a retrospective date
or to order recovery of any amount already paid by way
of Torsign allowancae, on the ground th%t on a subseguent
date, it had been decided that what was paid was in
excess of ths entitlement of the person concerned, The
rules do not empower the Government to effaect recovery

of any amount from a retrospsctive date,

19, In HeL. Trehan and Others UYs, Union of India and

others, 1388 (2) SCALE 1376, the Suprsme Court has
observed that "it is now a well-settled principle of
law that thers can be no deprivation or curtailment of

any existing right, advantage or benefit enjoyed by a

A
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Government servant without Comblying with the rulss
of natural justice by giving the Government servant
concerned an opportunity of being heard, " It uas
further observed that "the post-decisional opportunity
of hsaring doss not subservs the rules of natural
justica™,
20, in Qieu oF‘the above, we afe of the epinion that
the decision oF‘tha respondenfs to effect recovery of
forsign allowance from the applicantslfrom a raﬁrospectiva
date on the basis of subsequent revision of tha same by
the Government, is net legally sustainable,
2., In the conspsctus of the facts and circumstances,
the applibations are disposed of uwith the following
nrdars and directionst-
(i) We hold that on a tfus interprstation of
Rule 7 read with Annexurae III to the
Indian Foreign Service (Pzy, Leave, Compensatory
Allowancgs and other Conditiéns of Searvicae)
Rules, 1861, the fespondamts are entitled
to fix the‘Foreign allowance admissible to
each officer or wsach categofy'of of ficers at
the Indian km%kxw Embassy in Lairosthe
CUrrsncy inthiéh ths same may be paid and
vary it from time to time but only prospestively

and not retrospectively, . To Lhis sxtent and

O
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subject to the directions in (2} below,

~the impugned orders dated 30.9.1987 and

11,9, 1987 cannot be faultsd on legal or
canstitutional ground,

(ii) Ye hold that the aforesaid Rules do not

the Government %—
empowerftao vary the rates of foreign

allovance ratrbsaectively. WUe set aside
and guash the direction contained in the
impugned order dated 19,8,1987 to affect
Iacaovery of any excess amount paid to the
applicants, Wa direct thatlthe amount s-
already rscovered from the appliCahts in
this regard, if any, shall be refunded to
t hem expeditiouély and breferably within a
period of three months from the date of
recgipt of this erder,

(iii) Thers will be no order as to costs,

Let a copy of the order be placed in both the cases
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(3.8, Dhoundiyal) =11 (PuKe Kartha)

Administrative. Membar Vice-Chairman(Judl, )



