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CENTRAL ADMINISTRATIVE TRIBUNAL:PRINCIPAL BENCH.

O.A. NO. 1396/88

New Delhi this the <^th day of March, 1995.

Hon'ble Shri N.V. Krishnan, Vice ChairraanCA).

Hon'ble Smt. Lakshmi Swaminathan, Meraber(J).

Uraa Kant Srivastava,
S/o Ram Nath Srivastava, Inspector,
(Preventive) office of the
Deputy Narcotics Commssioner, B-57,
Sector'A' Mahanagar, Lucknow. ..Applicant.

By Advocate Shri B.R. Saini, proxy for Shri R.K. Saini.

Versus

1. Union of India, through
Secretary Central Board of
Excise and Customs, New Delhi.

2. Narcotics Commissioner of India,
19-The Mall, Morar, Gwalior-6
Madhya Pradesh.

3. Shri P.S. Sachdeva.

4. Shri R.L. Goel.

5. Shri Raj Deo Ram. .

6. Shri Gorakhnath.

7. Shri S.K. Khandelwal. .. Respondents.

(at serial No. 3 to 7, all District
Opium Officers, C/o Narcotics Commissioner of
India, 19-The Mall, Morar, Gwalior-6,

• Madhya Pradesh).

By Advocate Mrs Raj Kumari Chopra (Respondent No.
1 and 2).

None for contesting respondents.



CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH

OA No.1393/88

New Delhi this the 9thDay of March,1995.

Hon'ble Sh. N.V. Krishnan, Vice-Chairman (A)
Hon'ble Sirit. Lakshmi Swaminathan, Member (J)

Shiv Pujan Singh Yadav,
S/o Sh. Ram Ker Yadav,
Inspector (Narcotics)/ . .
Office of Deputy Narcotics Commissioner,
B-57, Mahanagar,
LUCKNOW (UP). ••-Applicant

(By Advocate Sh. B.R. Saini, proxy for Sh. R.K. Saini,
Counsel).

Versus

1. Union of India through
the Secretary, Central Board
of Excise and Customs,
New Delhi.

2. Narcotics Commissioner of India,
19, The Mall, Morar,

M Gwalior-6.

3. Sh. H.C. Punshi, presently posted
as District Opium Officer.

4. Sri M.C. Shawan, presently posted
as District Opium Officer (under
suspension).

5. Sri Pratap Singh, Superintendent
(Executive).

6. Sri R.L. Goyal,
Superintendent (Executive).

7. Sri Gorakhnath,
Superintendent (Executive).

8. Sri S.K. Khandelwal,
Superintendent (Executive)

9. Sri Bali Ram, presently posted
as District Opium Officer.

10. Sri Raj Deo Ram,
District Opium Officer.

11. Shri Chhotey Lai, presently
posted as District Opium Officer.
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12. Sri P.L. Yadav, presently-
posted as District Opium Officer.

' V (Respondents 3 to 12 C/o Narcotics
••• Coirimissioner of india,; ' •
';::-thW Mall,' Worar, GWaliof^ (MP)> - • .Respondents

' ' .'(Respondents 1 & 2 by Advocate Mrs. Raj Kumari Chopra)

' 'IjN'bne present foi: respondents 3-12)

• ORDER

, Hon' ble Sh. -N. V. Krish'nari; -

" ^ ' This O.A. • was earlier filed in the Allahabad

' ' • Bench ' of Vthis a^ribUhal "o'n ;21.1.87. This application

. -was transferredyto the Principal Bench along with a

;n^ other cases and %hat is how this matter is

•';';^;befofe'''{is.

2., The applicant is employed under the

Narcotics Commissioner of India, Gwalior, the second

respondent. The application is. filed against the

revised seniority list of Inspectors, Ordinary Grade

(OG) issued under the memo dated 7.2.94 of the second

respondent (Annexure XII-A) - 1984 seniority list, for

short.'• " ••

3. ' That seniority list was challenged in the

High Coiirt of Madhya Pradesh by Sankatha Prasad in Writ

Petition Nq,128 of, 1984 for the reason that his

promotion as 'Inspector w.e.f. 1.4.1971 was treated as

ah'a'd hoc; promptibh | and hence reviewed by the DPC ^

referred tb in that memo whereas, his contention was

' : that -^ though provisional was not ad hoc

' • arii,- therefore, not' required to be reviewed by that

' DPC!;' This , petitibh ; Was allowed by the Annexure XIII

"order dated ; 30.10.1985 by-a Single Judge with

the following directions
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s. '

: "In, the result, the petition, is allowed to
the extent stated b^lpw,./ ^ list
produced ; 'at Annexure P^6 is-quashed and set
aside and it is directed that the petitioner

. shall : :be . shown as sen^ipr -to s-the respondents
4 to' 2 6 in "the cadre of Preventive

, ;Inspectors , .and, j further promotion shall be
dealt "with accordingly giving due weight to
the; seniority to the extent it is considered
relevant. It is unnecessary to call upon
the . respondents , 1 to ... ,3; -.to- redraw the
seniority list: Let an order in the nature
of .inandainus be. issued directing the
respondents 1 to 3 to assign seniority to
the petitioner over .the,respondents 4 to 26.
Seniority list shall stand re-drawn as

t , . ; herein indicated.,. Promotions .given shall be
liable to readjustment in the light of the

- , direction , herein. In, the .circumstances of
the case, it is directed that the parties
shall bear their own posts as. incurred. The
outstanding amount of security deposit
shall be refunded to the petitioner after
verification."

4. In pursuance of this order, the seniority

list of inspectors (OG) "was redrawn by the second

respondent and issued under memo' dated"4. 2.86 (Annexure

XIV) which reads as follows:-

"Subject: Seniority list of inspectors (OG)
redrawn in the light of the
judgement of the'M.P. High Court
Bench at Indore delivered on
30.10.85 in the Writ Petition

ft.. ; :^No. 128/84-.

;; : ' ' The . Madhya. Pradesh High , .Court Bench at
"indore while delivering the' judgement on
30 -10... 1985 in the Writ-Petition No. 128/84 -
Sankatha Prasad Vs. Union'of India and

j 3 U. • /, ', others - has. , quashed, and set aside the
revised seniority list of ihspectors (OG)

cfi'i , ... .issued . vide- • .this. ., office Memorandum
" F.No.5/l/Et.i/84'dated 7.2.1984 and has also

.ordered that "seniority; list shall stand
redrawn". Accordingly,' in view of the

: r.-.,- -directions given by the, aforesaid High
Cburt, " the senibrity list of"Inspectors (OG)

V ',.v ,--r has been resdrawn ^nd, is, circulated herewith.-s, .. / .i.

.,2:.^ ..Objections.,,., if.. any^, against the
affj^fesaid senibrity list,' ' may be filed
within . ,a , period of • J5,, .days, .from the date of
receipt of the' seniorTty list".
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In the redrawn seniority list - 1986

y•••• sehiority; list, for short . - not only was San^cktha
Prasad;" the" petitioner before the M.P. High Court

.placed at Serial Nb. 30 as against Serial No. 75 in the

earlier seniority list dated 7.2.1984 but the applicant

^ - was also placed at serial No.'41 as against Serial No. 99
. . •• ^ ^ • •; 1984

assigned to him in the earlier/seniority list.

5. However, a subsequent memo dated

. r. .8.11.1986 (Anhexure-XV) was issued by the second

. ^respondent which reads as under

"Subject: Seniority list of Inspectors (OG)-
Assigning seniority to Shri
Shankatha Prasad in the light of
judgement of M.P. High Court Bench
at Indore delivered on 3 0.10.85 in
Writ Petition No.128 of 1984.

The M.P. High Court Bench at Indore while
delivering judgement on 30.10.85 in the Writ
Petition No.128/1984, Shri Shankatha Prasad
Vs. Union of India and others has quashed
and set aside the revised seniority list of
Inspectors as circulated vide this office
memorandum F.No.5(1)Et.1/84 dated 7.2.84 and
has also ordered that seniority list shall
stand . redrawn. The d.epartment has also
filed a Lettery Patent Appeal in the Division
Bench of the High Court at Indore and the
same is under consideration. Thus, until
the pendency of the L.P.A., the seniority
list of February, 1984, which stands redrawn
in terras of the Court's order in as much as
the petitioner Shri Shankatha Prasad stands
senior to Shri J.K. Saxena, remains
effective, and the subsequent seniority list
issued under • this office memorandum
F.No.5/6/Et.1/86 dated 4.2.86, is held in
abeyance.' •

2. Shiri- J.K. Saxena has been assigned
seniority notionally in the grade of
Inspector (OG) above the name of Shri S.H.
Khan and- below the name pf Shri Birdeo Ram
i.e. at SI." ' No.19 (A) instead of Si. No.26
in the seniority list as it stood on 7.2.84
referred to above, in the light of the
judgement of the U.P. High Court of
Judicature at Allahabad delivered on 25.7.84
in the Writ Petition NO.478 of 1976.
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Shri Sankatha Prasad is hereby assigned
in t^e.gp^de ;pf >inspector above

the name of Shri J.K. Saxena and below the
nam^ of-Shri Birdeo Ram; i;ei: . at SI NO. 19 AA
over SI. N0.19A instead of SI. No.75 in

^the:, .seniority, list a^ it ;stood on 7.2.84 in
the light of M.P. High Court Bench at

;In(^ore's ^ judgement delivered on 30.10.85 in
the Writ Petition No.128 of 1984 subject to

. in-the, jfpllpwing L.P. A./Writ
Petitions etc. pending in the various High
.^°^^t/Ce^itral Administrative;;Tribunals".

1. L.P.A. No.64/85 Union of India
Vs. Sankatha Prasad.

2. 'writ "Petition 'No.'228/84
Raj Kumar .rjenon Vs.. Union of - s
India & Ors.

3. -Writ. Petition -No;. 101./85>.>-
,C,.L.- 4vinehara .Vs. Union of

. & Mothers.-' ^

4 ., Writ,.Petition, No. 437/54 . -
,• . A.-S.. Negi Vs:., Union -of Vlndia

, and .Others.

5j.. Writ Petition- No. 4^:5/8-3
• ,U;.-K.: Verma^ of, ,•
^ndia >& Qthers

^.6..;;. Writ: Petition; No..959/:8:4
r n R'jN:;; ; Yaday ys> Unipn of • ; ,
- ;; yindia & ;pthers . , ;/. ; j : ;•

' v.' Writ Petition NoJeg^fe/^^-. -
Surendra Nath Khare Vs.

: :vUnipn;, of.; India others. , •

i^^f.sWrit, Peti;tion:^No. 65^^
>;; ; !•! ^dar;, Nat^, Lair 3^s.^
-i J of-India?- &, rp j..

M.P. High Court
Bench at Indore.

M.P. High Court
.Bench at Indore.
(Since transferred

•to: Central Admin.
Tribunal,
Jabalpur.

M.P. High Court
Bench at Indore
(Since trans
ferred to Central
Administrative
Tribunal,
Jabalpur).

Rajasthan High
Court Bench
(since trans
ferred to Central
Administrative
Tribuna1, Jodhpur.

M.P. High Court
Bench at Gwalior.
(Since trans
ferred to Central
Administrative
Tribunal,Allahabad
Bench at Jabalpur)(Sic)

U.P. High Court
Bench at
Lucknow.

U.P. High Court
Bench at

Allahabad.

U.P. High Court
Bench at

Allahabad.

.v-T'fe t:... : r.:^ve : Sd/-
(a.m. Prasad)

: .w.'Nar^potiiis. ^Commissioner of India"
; : .1 i. ~S

It-
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6. Aggrieyed by this subsequent order, this

.applicant has filed this O.A. seeking the folliOW_ing

reliefs:- _ , - : . .

"(a) The seniority list dated 7.2.84 and the
order dated 8.11.86 be quashed;

• (b) the following seniority lists be
maintained;-

(i) F.No. 5 (24) Estt./78 dated .3 0 ,12,. 78 ;

(ii) F.No.5(15)Estt-l/81, dated May, 1981;

(iii) F.Np,5(21) Estt-1/83, dated 14.6.83; and

(iy) the seniority list dated 4.2.8,6;"

(c) the respondents nos. 1 and 2 may be
- directed to promote the applicant to the

post of District Opium Officer on the basis
< of the seniority list dated 4.2.86; and

(d) 'qua^h the promotions of respondents Nos.3 to
12 made on the basis of the seniority list
prepared in the year 1984."

7. The applicant has impleaded, besides the

official-respondents 1 and 2 (Union of India through

the Secretary/ 'Central Board of Excise and Customs

(CBEC) and Narctoics Commissioner), 10 other

respdhderits.' 'The official respondents (Govt. for

short) alone .have filed.a,reply contesting the claims

made by-the ' applicant. - Government have explained how

the 198'4 seniority list (Annexure XII-A) was issued,

whidh was successfuliy challenged before the High Court

df Madhya: Pradesh by SanJcatha Prashad. Their stand is

'as' f ollows;':-^'

•- . ; ::three

7.1 There werej^units in the, Department (a)

Madhya Pradesh and. Rajasthan (b) ,Uttar, . Pradesh (c)

Narcotics Commissioner, . Headquarters.. ..Each unit had
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its' own- seriidrity liWt ^hich resulted in anom alies in

-promotions • "whdri •persons in Vhe ' units compared
themselves with those working in other units.

.7.2 Thip was sought to be eliminated by
providing for a , combined seniority, list based on

confirmation. That procedure also suffered from the

same deficiency;

7.3 Hence' a one'itiah committee under Shri Shiv

Naubh Singh O.s:b. was appointed to examine and review

. .P^9snisat,i.pn"al and .administrative set up of the

. appear that he had

:®^)3™itted, his. Report and some, orders; .had been issued by
^the Mipistfy^ on; V2 0i:3.i570..^ to this order

. ... wrote to the Narcotics

Commissioner,, on, 30.3.1970, .(Annexure: CA-3 with the

reply) wh^ch, inter alia, .stated as follows

- iV ' A? ;I; told you, :we,.„^rei.also consideringthe question of rationalisaition of the
various. ..cadres .in,,, the Narcotics
Administration. Pending the finalisation of

. ..these proposals, .we would suggest that the
selections' "arid promotions for the new posts
ros.y , be ...made,, , according to. the existing
regulations, on a provisional basis. It

,..vf,Quld.. .be advisable, if .the. persons selected
for prdmdtiori are informed in writing that

-r . . the promotions .are-liable to be revised and
regulated in tlie light of the final
decisions regarding the rationalisation of
cadres etc."

7.4 The applicant and certain others were

piromdted as PreVeri'tive Inspectors by the Annexure-I

order datfed 15.5.71. The appointment was described as

tempotary. 'This'order was not' in accordance with the

directions given in :'the Annexure CA-3 d.o. letter

dated 30.3.70 extracted above. Hence, another order



(8)

was,issued,\on 3 IV) which appointed the

^persons mentioned in that • order, "to officiate on

pprely provisional ' basis' - and until further orders to

the.grade shown; in column 3 and from the date shown in

coluinn !4 .against •'each" . ' The name of the applicant is

mentioned:; at. : Serial : No. 12 and he is shown to be

appointed as Preventive Inspector from 16.5.1971. The

order ended as follows:-

"The above officials may please note that
their . seniority in the grade shown in col.3
above shall be decided later on. They may

,, also ^note that their promotions are liable
to be revised and regulated in the light of
f.inal. decision regarding rationalisation of
cadres etc."

7.5 Final orders were issued on 6.6.75

(Annexure VII) on the one-man committee's

recommendations. In so far as that order concerns this

OA, the following provisions may be noted:-

(a) The cadre of Inspector was unified merging
; ..the ' .Preventive Inspector, Inspector

Cultivation and Inspector Factory.

(b) It was provided that recruitment would be in
the ; ratio;.of 1:1:1 by promotion of

; Sub-Inspectors, by promotion from ministerial
: cadre, i. e. •'UDC & Steno, and by direct

. recruitment.

.(c) The combined seniority list of Inspectors
.•will, be on the basis of the length of
service in. the respective grades in the

- units concerned;

(d) ., ,4*',ikew:ise, the. combined seniority list of
UDGs/Stenographers will also be on the basis

, of . continuous length of service in the
; f respective grades in the units concerned.

^ Para : 6 jof the; instructions is important for

pur; purpose;. • •, It. reads as, f ollows: -

' "These ins,tr,uctiohs take effect from the
j ^ 't: date r issue of this letter and all

. . \ prpmotions/recr^ to the grade of
Sub-Inspector/Inspector should hereafter be

IK
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made in accordance with the revised
^ -• procedure. All ;.:prombti:ori&v made to the

giradGs of PirsventivG
7 • Jnspector/Gomashta/Factdry -iAssistants/Head

cierJc on ad hoc basis prior to the date of
issue of, this 'letter. ishouM^^ be reviewedby the duly constituted DPC to be held at an
;e3rlyv.;.=d^e.; Ail ithese- aid hob appointments

not count for the purpose of seniority
^7 , ih r thewrespectivei::gr^eg (:>r for the purposeof computing the minimum qualifying service

^ : "to become eligible: for prbmotion to higher
grades." ^

7.6 it is Stated that the DPC which was held
in 1975 in pursuance of these instructions did not

follow the instructions in regard to the promotions
•'-•1 ?a..i-i-t ;t •• '

;to; Inspector after 1970. The applicant
..Gpuld not have been confirmed;as Inspector from 1974 if

j .: ,,,,the,procedure-riaad:^be^^ followed, it is stated that in
seniority list of UDC, prepared in

pursuance of the Annexure VII instructions (CA-l), the

a low place which did not justify
his promotion from 16.5.1971.

7.7 Government state in para 3-E of the reply

.; j. . -c • br-i. :'.!J

the i^eason for issuing the Annexure XII-A
1984

seniority list . „:;itv is Cstated therein as follows

a';.i

i.'r • .•

"J ';.o'rx j
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;-3 E That ;in 1980, one Inspector alongwith
hisf . some , other associates made
representation; to- the Central Board of
Excise and Gustbm's, New Delhi stating that
the Board's order dated 6.6.75 were not kept

• X ini. ' view^- : convening the 1975
'Departmental Promotion Committee. On this

i: ; repreisentatidn t^^^ Board after careful
consideration, iri consultation with the
Department of Personnel and Administrative

. Reforms': (Rulfes^-jfi^amirig^ authority) have
, observedr' that 't^ to the grade of

Insipector-:;. (Ordinary grade) made during the
year.0^9^0-73/ on- the basis of unitwise
seniority, were not reviewed by the

- . Departmental • Prbiriotion Committee, which was
against Board's letter dated 6.6.75.
Cohsequen'tiy ^ on tho directiBhs of the Board

the previous cases of the promotions for
the: .J)"erlo'd' a. 5-; 69 to 6.6.75 were reviewed by
the _3:eon5titutedi ^Departmental Promotion
Committee/ The seniority of the promotees
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were recasted strictly in view of norms laid
down ' and
circulated

•^ down ' and revised seniority list ^ was
as on 7.2.1984 , " .

7.8 It would appear from para.17 of the reply
.:c ; - r,-,. v from the Board

that detailed instructions were,received/in the letter

No.A.2-3020/55/80-Annexure-III-A dated 28.6.82 (not

exhibited) regarding disposal of the representations.

Based on these instructions,a DPC was held in December,

1983. The seniority list,was recast assigning notional

dates to some promotees and published on 7.2.84

(Annexure XII-A).

8. Government have further . stated that,

against the Annexure-13, judgement of the. learned Single

Judge of the M.P. High Court, a Letters Patent Appeal

has been filed which is pending. That, judgement was

erroneously implemented by issuing the Annexure XIV

order dated 4.2.1986. However, this was kept in

abeyance by the Annexure XV order, dated 8.11.1986,

which, at the same time, gave effect to that judgement

in respect of the petitipne

pending disposal ,of the LPA,

in respect of the petitioner therein. (Sankatha Prasad)^

9. It is also pointed out that certain

officers senior to the applicant as Inspector have not

been impleaded by the applicant.and the .OA suffers from

non-joinder of parties. , ,. .

10. We have heard the leairned counsel for

the parties. The learned counsel for .the respondents

contended that, as can be seen from the prayers made,

this OA is barred by limitation and in respect of one

prayer, this Tribunal has no jurisdiction. Further, as all
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^ affected, if any
ordet is passed allowing this OA, have not been

•; i^P?-®^ded, tHis OA should be dismissed for non-joinder
- of parties." " As these issues'go to the root of the

matlfef , we heard trie counsel at length and reserved it
for orders. 'fhe only other matter heard on merit was

whether the Government could have issued the Annexure

XV 'order dated ' 8 , ii .1986 .

11. The O.A. was filed on 2i.1.1987 before

the Allahabad Bench. The learned counsel for the

applicant pointed' out that the plea of limitation was

not taken before that Bench and it has also not been

taken in the reply. Therefore, the respondents cannot

• • " raise" that" issue how.

12. We are .unable to agree. The case has

come up~ for final ' hearing now. There is a bar in

•Sedtion' 21 oT the Act in regard to" limitation and it is

the duty of the Tribunal to consider this aspect of the

matter. No order has" been passed earlier in this

regard. Hence, the issue can be considered now.

13. Prima facie, all the prayers except the

prayer to maintain the seniority list dated 4.2.1986

(Annexure-14) and the prayer to quash the order dated

8.11,1986 (Annexure-15) are barred by limitation. It

is riot necessary for us to consider the prayers made
Peeking the maintenance of the seniority lists issued

' ^ • tty the memoraridum" ^ 30.12.1988, ' May, 1981 and

0^

L-
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14.6.1983, all of which are undoubtedly barred by

limitation and one of them (based on memo dated' May,

1981)-is also barred by jurisdiction.

^ 14." The applicant received the impugned 1984

• - - seriibrity list' (Annexure XII-A) on 14.2.1984 and

immediately, he sent a telegraphic representation to

the second respondent followed by a detailed

representa:tiori, copy of the representation is not on

record. It has, however', to be noted that there was no

'. . i; scope for preferring' a representaition^^^ because the

V Annexure XII-A memo made it clear that the principles

of seniority- cannot be questioned. It is alleged that

due to the influence of • the local officials in the

Headquarters office," representations of the applicant

•and others . did - not bear any fruit. In fact, it is

alleged.that it was not considered by the authorities.

15It is thus clear that the grievance of

the. applicant ' arose within a period-, of three years

anterior to the cbming- into force^ from 1.11.1985^ of the

Administrative Tribunals Act, 1985. Therefore, in

terms of Section 21 of that Act, the O.A. should have

been filed •before 1.11.1986. Hence, there is a delay

in filing-the: o.A. No application of condonation of

delay, has been filed. •

16. It is stated that one of the Inspectors

similarly affected, Shankatha Prasad, filed the writ

pletiition. before •; the ^High Court of M.P. ^referred to

.abovei It- is: alsb cohtehded that the 1984 seniority

•list:-(.Annexurie" • XTl-A)' was quashed completely by the
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\;Cpurt. . : Henqe.,.r a fresh ^ist .had. .be drawn. The

:• ?®spcxndents ^ were bound, to. redraw the ... .seniority list

generally i;i, :the light of .that ^dudgement. Hence, the

applicant did not file a similar petition before the

, r; :' . ^ High C Allahabad or move the Tribunal within the

; .r ^ . period allowed for, .agitationr of such g^i^ievance, namely,

- ..before ^

- •=': r;v - .r. /- / , ; 17. We have, co;nsidqr.ed>±:hds-plea. We are

vm^le to agree; that the .order of the: :M.P. High Court

(Annexure. XI.II).:. quashed the; ijnpugried .vAnnexure XII-A

4v 4.seniority ,list ; in , its: entirety^ though-this was the

: r-impresslpn. •which p the .respondjents? 1-and 2 also had.

>/l,r ; .F^ipther.,: a: .perusal of ^para; 3.3 of the; order of the High

.:rCourt extracted, in. paraj 3- ajDoye makep ,.it> clear that the

... respond,ent.swere: not palled upon; .to redraw the entire

.. : .r:, seniQ.r.ity;: list.^,..as .it: was held .to.'be:.unnecessary. The

only direction given was that the respondents 1 to 3

should .assign;•; seniority: to ." the petitioner over

•i : ,:. • - Respp.ildents:: 4 tp; ;2.6 and. that, thei Sendority list was to

Ti r 'jbe; redrawn, tp-this; extent aipne>j

•n. f-•; ; ; -18.. -The learned-qpunsel.; for ;:the applicants

•• •submits, that .the, claim .of fiundamental'^right cannot be

•r-: -c ^ .. defeated; by- setting up. the., plea, of - limitation. He

relies on the judgement pf the .Supreme. Court in Ram

Chander Shanker Vs. state of Maharashtra, 1974 (1) SLR

. . .• ; ,19 . v;) We: hayet pejriised:; thate judgement. That

case- is •di.stin,guis.h.abl.e..It: was a:. ..peitition under

Y . vArtiqle 32 , -pf the Cpnstitutiani:^.: Thjere-,.,; the applicant

If/
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was informed by, a competent authority in 1960 that the

rules of promotion have not been unified in the ^"buits

which . integrated - to., form the State •of Maharashtra and

that the unit seniority list will be the basis for

. promotdon;., However , the petitioner came to know

,,through a judgement; -of the . Bombay High Court in

Kap.oor's case in 1969 that unified rules for promotion

ha&AH been notified. .it is: in this circumstance that

there was.delay^ . in filing his writ petition. The

Court, therefore, held that the petitioner had a right

to be considered: on a similar basis as others of other

units and hence that right could not bfe defeated on the

ground, of limitation which . had no basis in the

.circumstance. • In the - instant case, there is no

. question of . ;any ..fundamental right being violated. The

applicant was already aware of the impugned 1984

seniority.list issued on 7.2.1984. He neither filed a

writ petition ;.in - the High Court like Sankatha Prasad

nor did he. file this O. A. before 1.11.1.986.

•,2Q. ,. The learned counsel for the respondents

relies on;the . judgement of the Supreme Court in K.R.

.Mudgal and Others Vs. R.P. Singh and Ors., AIR 1986

SC .2086. That was a case where the seniority list was

not .objected .to in 1958, 1961 and 1965. Based on the

earlder seniority list, a seniority, list was issued in

196.8 to which an objection was raised in 1975. Hence,

ithe .Supreme,. Court .held that the challenge was vitiated

by;{laches: j It., was also held that after 3-4 years

;employee;s .must have: aorae assurance that their seniority

should not:.be disturbed.^ v.-

:
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:. ' .. .21Ng - doubt, the: . present- case is not

delayed so . seriously .. as the ' above case but,

; .•.•;;neverthelessit•;is •delayed, and., barred: by limitation.

• :22; The applicant next" cotttehds that, in any

. oj .. ;;;ease, the Annexure .XIII. -order of .the •' Madhya Pradesh

. High Courtiin Sankathai Prasad ;is a judgement in rem and

: that it should :be given effect- to, by: the-respondents in

i respect of. all .persons .similarly:.-situated.

^. ,,23.. !:In support''Of his argument, the learned

. .-.counsel cites: the.'judgement of the Pririciipal Bench in

.-A.\:...Tota..;Ram';Sharma . :vs. .;'.Union:':6f India & Ors., 1990 (2)

ATLT.;.6 18.. . :He;. draws our attention'"to' an observation

r:. made, therein to the ..effect-that the-judgements of the

. ..Tribunal are., general'ly ; in rem because the decisions

.•.:r. rendered affect "someone or-.other based on the

: interpretation.of'rules and instructionsi We have seen

.that , judgement. .That observation has been taken out of

the context. It was made in the case of John Lucas,

•'•or.1-98-7... (3> -ATC 323 . That iapplicant was a third party who

; t r: •".was; :aff ected by .'an earlier judgement feindered by the

. ..Bench. .Therefore, he :filed : a fresh Original

v.' ;. ,, Applicatian for adjudication. .' It was h^id that .in such

:io a sitiiation ^the prop^r:course of action':l's to apply to 1iie
? •:.: :. Tribunal to;. :review ;. the ..ear-l-ier -decision ^to which the

; petitioner rwas.v not., .a part^^ .as ^it has': affected him
adversely., ^ It: is .in;-.this- context jthat it was observed

•> .-that the . judgement'si of/-the'?Tribun:a4-in -mbst cases are

: ^ notr-confined, . .-one: individual :'but:'-is]:inore pervasive

and hence it would .:' affect' others: also'" as if it was a

judgement in rem.
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24. However, it cannot be said as a g^heral
law that every judgement of the High Court or the

Tribunal is a judgement in rem. It depends upon the

facts of Isbe each case and the nature of the order

passed by the High Court or by the Tribunal. We have

no doubt that the Annexure XIII order of the M.P. High

Court in Sankatha's case is only an order in persora ra

and the only person intended to be benefited by that

order was petitioner therein. Persons other than

Sankatha Prasad who might be similarly situated may make

such a claim based on that judgement. That is entirely

a different issue. It may, however, be added that in

this OA the applicant has not even made such a prayer.

25. Of course, when the applicant makes the ,

prayer that the seniority list dated 4.2.1986, Annexure

XIV be restcred, it implies that the benefit of the

judgement in Sankatha Prasad's case should be made

applicable generally ^ because the seniority list was

redrawn on the 'basis of such an understanding of the

order of the High Court and circulated under the memo

dated 4.2.1986.

26. It is contended that the applicant has _

not impleaded the persons likely to be affected if this

O.A. is allowed. Reliance is placed on Ranga Reddy

and Ors. Vs. State of Andhra Pradesh & Ors.,

(1987(Supp.)see 15) and Government of Andhra Pradesh

and Ors. Vs. M.A. Kareem & Ors. (1991(2) SLJ 14).
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27. The learned counsel for the applicant,

however, contended that what is being challenged is

only a principle and hence, it is not necessary to

implead any individual respondent other than

Government.

28. We have considered this mat^fter. We

find merit in the objection taken by the Government.

We are unable to accept that what is involved is merely

a question of general principle or a question of law.

Disputes arise whether the applicants were first

promoted on regular basis or on an ad hoc basis and

whether they were confirmed in accordance with or in

violation of standing instructions and also whether it

was necessary to review their cases by a review DPC.

These questions involve the merits of individual

appointments. Hence, it is necessary to implead all

those persons who are placed above the applicant in

the seniority list against whom the appilcant has a

grievance. That has not been done.

29. We further notice that, admittedly, the

applicant is junior to Sankatha Prasad who filed the

writ petition No. 128/84 in the High Court of Madhya

Pradesh. The latter's place in the 1984 seniority list

is at serial No. 75. He impleaded 23 persons as

private respondents. The seniormost of them (H.C.

Punshi) was placed in that seniority list at serial No.

24 and the juniormost (G.S. Dubey) was placed at

serial No. 74.
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30. The applicant is very much junior to

Sankatha" Prasad. He is at serial No. 99 in the ^1984

' ' seiiioirity list. 'Nevertheless, he has impleaded only 10
contesting private respondents (R-3 to R-12) ^whereas^
Sankatha Prasad had impleaded all the 23 persons over

- ' whok h^ seniority^ because all of them were

' - first appbinted as inspectors after he was appointed on
25.2.71. On that rationale, t̂he applicant, who was
appointed 6n 16.5.71 as Inspector should have impleaded

those who were appointed on a later date but are

placed higher than him in the 1984 seniority list.

31. The' drawback of not impleading
specifically ail persons against whom the applicant has
a grievance in regard to the seniority can easily be

illustrated. The seniormost person impleaded by the
applicant is H.C. Punshi at serial No. 24 of the 1984

seniority list. ^ if the application is allowed, the

applica:ht's name should be shifted from serial No. 99

to iTiimediately' above ' serial No. 24 i.e. above H.C.

Punshi. This obviously cannot be done because this

would mean that he is to be placed above a number of

persons like Nabi Noor Khan, serial No. 25 and even

above serial No. 98 V.G. Chunekar^ whom he has not
impleaded as parties. The alternative would be to

place H.C. Punshi and others impleaded by him en bloc

below him i.e. serial No. 99. This also cannot be

done because ttiis will be unjust to these persons

because they"' will be placed junior to persons who

aicknoii^ledgedly are junior to them. For example if H.C.
Punshi i^ pieced at S.Z^o.' 99A below the applicant, he
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will also be junior to S,No. ,98 .V..G.qh,unekar and many

others who, did not claim any ,-,s,eni,o;r,ity over H.C.

Punshi.

32 . It may be added her^_. that such a problem

would not arise in the case of Sankatha Prasad even

though he too did not,implead all-persons below H.C.

Punshi but above him. He omitted,,a number of persons

on a principle viz., they were all.appointed earlier

than him. Therefpre, the,23 named persons over whom he

claimed seniority can be brought en bloc below him.

They will be not, only.„ junior to Sankatha Prasad in

accordance with the Anne^ure^13,Judgement, but they

will be junior to.others, whom Sankatha.Prasad had not

impleaded^being his undisputed senior^

33. In the circumstance, we are of the view

that the objection taken by the . respondents about

misjoinder of necessary jjarties,.^ valid and the

application cannot be maintained, on this ground also.

34. It is, however, conten^^d by the learned

counsel for the applicant, that the,.seniority lists

which were in force earlier^ the las.t of which was

issued on 14.6.83 have been drastically recast by the

f 1984 seniority list (Annexiire XII-A). to the prejudice

of the applicant. He contends th^.t this could not have

been done without first, issuing,-i)oti.Qe .^P the affected

•• parties. He relies AIR^ 1446, M.

Chokilingam Vs. Commissioner - Income-tax.

Therefore, the impugned 1984 seniority/ should be

quashed. ^ '
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~ , ; ..... . 35.. r,We have considered this . plea. No doubt,

- there should 'be- .fair .play in administration and a

decision pre judicial to an employee should not normally

be taKen without his, -being given a notice in that

regard. .. However; in, certain circumstances, it would be

sufficient if such an opportunity is given after the

event i.e. a post decisional opportunity.

:v. • .,3 6'. i We. notice that the memo dated 7.2.1984

; (Annexure ..l2.-A) .. . under: cover of which the impugned 1984

... :seniori.ty . list . has been isuedy gives the..reasons as to

• why;'such .a. seniority list was issued, and. the principles

followed therein. However, the .. post decisional

opportunity has been substantially denied inasmuch as

. : the.principles of, seniority adopted are made immune

'. from challenge. .• /That would have been a good ground to

challenge the -1,98.4 seniority list but^as pointed out

above^this .O. A... ; -.suffers ..from . .several serious
objections about its maintainability.

37. We now deal with the last issueo The

Annexure-13 judgement itself has clarified that the

respond,ents were' not called upon to redraw the

seniority list as a whole. Yet this was done by the

: Annexure-XIV. • order which;circulated the revised 1986

seniority.: list. \ When; the mistake was realised^a fresh
order (Annexure XV) was issued to merely comply with

.. they Annexure-.a3;- judgement, in strict terms i.e. giving

the benefit thereof to, ;Sankatha Prasad only and

.. , simultaneously the Annexure XIV order has been kept in

abeyance. In our. view, the respondents were fully

t-'

r
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entitled to rectify the mistake committed by them in

issuing 'the: revised 1986 seniority list (Annexure XIV)

o: and decide to keep it'in r^beyance; pending a final

•o-decision by^^:the High Court of Madhya Pradesh on the

: "appeal -filed:- against the Annexure.--13 :• judgement.

' : Therefore/: 'their, orders atAnnexure ' XV cannot be

^ •" faulted .• ji

38. However, as the Annexure-13 judgement

itself has not? become f inal inasmuch as it is stated to

:be:-pending in : appeal before, .a :Division .Bench of that

:High :Court,;-the.' fate of the Annexureg;XIV-and XV orders

V j •..••will.'.ultimately-.depend uponc the -final', decision taken in

that appeal: •y.v'-; • r.; t

' ••i. .: : ,: : • :, 39 . : "Before we.^concltide : we:-should add that

i ^ the . learned - counsel for.: the applicant and-the learned

• '> ' •counsel foi: the respondents had also referred to the

^ ^ •:• following: judgements which - we have :r 'not found it

necessary •to. consider:. ;,pir .i :

. !-

i) : By , the learned.'counsel' for., the applicant;

-^'AIR 1:984 SC: 18 31'Ptem Prakash etc. Vs,

' ' • j Union- of • India &- brs > - :

• I. 1990 . (•6);, SLR 49a -Beer:'Singh'i Vs. Union of

^Ihdia^:?' ,c •

199112) -SUj- 100 •: P-: •' Khan de 1wa 1 Vs.

i' o;Union"of India. -
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AIR 1955 SC 233 Hari Kishan Vs. Ahmad

Ishaque. f •-

AIR 1969 SC 1249 State of Orissa Vs.

B.K. Mahapatra.

ii). By, the learned counsel for the'

respondents.

AIR 1985 SC 13 67 Dr (Mrs) Sushma Sharma

etc. Vs. State of Rajasthan.

air" 1985 SC 1-411 Union of, India Vs.

Tulsiram Patel. ,

1987(5). ATC 5 Ramdas Mahadu Handore

Vs;Joint Secretary Government of India.

,40., For the reasons mentioned above, this

O.A.- is liable . to be dismissed. It has only to be

added that the parties agreed that the order passed in

this O.A. will also apply to the following

applications:

(a) O.A. ' 13 94/88,,>,Govardhan Ram Vs. Union

of India & Ors.

(b) O.A. 1395/88, Ram Shanker Prasad Vs.

Union of India & Ors.

(o) , ,Q.A. 1396/88, Umakaht Srivastava Vs.

Union of India & Ors. ^

(d) O.A. 1397/88, Habibur Rehman Vs. Unioin

of India & Oirs. • •

w

r
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Accordingly, these "applications are also liable

tpbe dismissed.

41. We have to mention here that other petitions

'••"similar, to , ,that, filed by' Sankatha Prasad in Madhya

Pradesh High Qourt, filed before the same or other

" ' High Courts, . have, been received by this Tribunal on

transfer (para .5 .supra, , refers) and they (Transferred

Applications - for'.,short), -are pending for disposal.

Therefore, while' the instant- O.A. and the applications

referred to in para 40 are being dismissed, we have

. , to, make it clear that the applicants concerned would

-be, . entitled to the benefits of any final decision

r ,.that may be rendered either ' in ''the appeal against

the A,nnexure-13 judgement or ' in 'the Transferred

Application referred to above, if, either in that

appeal or in the Transferred Applicatidri, any direction

to' that effect is given. -

42. With these further observations, we dismiss

this O.A. In the circumstances there will be no order

as to costs.

43. In accordance with the stipulations made

by the counsel for the parties, O.As 1394/88, 1395/88,

1396/88 and 1397/88 are also dismissed without costs.

44. This order shall be filed in OA-1393/88.

•- •• Copaes : shall be . kept in each of the other O.As along

with the memo of .parties in respect of each n.A.

(SMT. LAKSHMI SWAMINATHAN) ^>^N.V. KRiaHWAW;
MEMBER (J) /. , ^VICE CHAIRMAN(A)

' SRD'


