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CENTRAL ADMINISTRATIVE TRIBUNAJ. :PRINCIPAL BENCH.

§

0.A. NO. 1396/88

New Delhi this the C7th day of March, 199%.

Hon'ble Shri N.V. Krishnan, Vice Chairman(A).

Hon'ble Smt. Lakshmi Swaminathan, Member(J).

Uma Kant Srivastava,

S/o Ram Nath Srivastava, Inspector,

(Preventive) office of the

Deputy Narcotics Commssioner, B-57, .
Sector'A' Mahanagar, Lucknow. .. Applicant.

By Advocate Shri B.R. Saini, proxy for Shri R.K. Saini.

Versus

1. Union of India, through
Secretary Central Board of
Excise and Customs, New Delhi.

2. Narcotics Commissioner of India,
19-The Mall, Morar, Gwalior-6
Madhya Pradesh.

3. Shri P.S. Sachdeva.

4. Shri R.L. Goel.

5. Shri Raj Deo Ram.

6. Shri Gorakhnath.

7. Shri S.K. Khandelwal. .+« Respondents.
(at serial No. 3 to 7, all District

Opium Officers, C/o Narcotics Commissioner of
India, 19-The Mall, Morar, Gwalior-6,

- Madhya Pradesh).

By Advocate Mrs Raj Kumari Chopra (Respondent No.
1 and 2).

None for contesting respondents.
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CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH

OA No.1393/88
New Delhi this the 9thDay of March,1995.

Hon’ble Sh. N.V. Krishnan, Vice-Chairman (A)
Hon’ble Smt. Lakshmi Swaminathan, Member (J)

shiv Pujan Singh Yadav,

S/o Sh. Ram Ker Yadav,

Inspector (Narcotics),

Office of Deputy Narcotics Commissioner,

B-57, Mahanagar, ,

LUCKNOW (UP). ...Applicant

(By Advocate Sh. B.R. Saini, proxy for Sh. R.K. Saini,
Counsel).

Versus

1. Union of India through
the Secretary, Central Board
of Excise and Custons,
New Delhi.

2. Narcotics Commissioner of India,
19, The Mall, Morar,
Gwalior-6.

3. Sh. H.C. Punshi, presently posted
as District Opium Officer.

4. Sri M.C. Shawan, presently posted
as District Opium Officer (under
suspension).

5. Sri Pratap Singh, Superintendent
- (Executive).

6. Sri R.L. Goyal,
Superintendent (Executive).

7. Sri Gorakhnath,
Superintendent (Executive).

8. Sri S.K. Khandelwal,
Superintendent (Executive)

9. Sri Bali Ram, presently posted
as District Opium Officer.

10. Sri Raj Deo Ram,
District Opium Officer.

11. Shri Chhotey Lal, presently

posted as District Opium Officer.
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12. Sri P.L. Yadav, presently
posted as District Opium Officer.

.’H‘ -
: Tf(Respondents '3 to 12 c/o Narcotlcs
L Comm1551oner of -“India, "
o the, Mall, Morar, Gwallor (MP) . . .Respondents

:ﬁlRespondents 1 & 2 by Advocate Mrs. Raj Kumari Chopra)
‘ffh(None present for respondents 3-12)

St ool ORDER-

'; Hon’ble Sh N. V Krlshnan -;ni
‘ o *ﬁf ThlS 0. A ‘was earller filed in the Allahabad
TfBench of’ thls Trlbunal 'on 21 1.87. This application
ﬂfa‘:;;itwas transferred to the Pr1nc1pal Bench along with a
."7fnumber of other’ cases. ‘and’ that is how this matter is
" before us. :

2., The appllcant is employed under the
Narcotlcs-Comm1551oner va Indla, Gwallor, the second
!respondent.ﬂ“ Ihe;‘appllcatlon .is, flled against the |,
revised seniority .llSt of Inspectors, Ordlnary Grade
(OG) issued under the memo dated 7.2.94 of the second

lllllll ., .. respondent (Annexure XII-A) - 1984 seniority 1list, for

tv éhéfﬁie;:

3;&4That-seniority list was challenged in the

"”High-Coﬁrt"of’Madhya.Pradesh;by Sankatha Prasad in Writ

" petition No.128 of i984“Af“r the reason that his

_dpromotlon~as Inspector w.e. f 1.4.1971 was treated as
Tan ad hoc promotlon :and hence reviewed by the DPC

' referred to in that memo whereas, his contention was

"”f;that hlS promotlon, though prov151onal was not ad hoc

"”'éand, therefore;- not* requlred to be reviewed by that

W’“fﬁDPéif”Ihis petltlon ‘was allowed by the Annexure XIII

””6fdér"aatéd 30 10 1985 by a”learned Single Judge with

the follow1ng dlrectlons -

\_ -
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. "In . the result, .the petltlon is allowed to
the extent stated below The 'seniority list
produced ; at Annexure ‘P=6 is. -quashed and set
aside and it is dlrected that the petitioner

-~ shall. .:be. shown as senior, .to  the respondents
4 to 26" in the cadre of Preventive

.i :Inspectors.and., further romotlon shall be
dealt with accordlngly g1v1ng due welght to
the seniority to the extent it is considered
relevant. It is unnecessary to call wupon
the . respondents -1 to. .o redraw the
seniority Tist. "Let" an order in the nature

.of . .mandamus  be.  issued d1rect1ng the
respondents 1 to 3 to assign seniority to

- the. petltloner over .the, respondents 4 to 26.
Senlorlty list shall stand re-drawn as

o .J:3here1n indicated.,. . Promotlons glven shall be
liable to readjustment in the light of the

-direction . herein. .In.the circumstances of
the case, it is directéd that the parties
shall bear their own costs. as.incurred. The
outstanding amount of = security deposit
shall be refunded to the petitioner after
verlflcatlon "

"”4.' In pursuance of thls order, the seniority
llst of Inspectors (OG) ‘Wéé redrawn' by the second
respondent and 1ssued under nemo dated ‘402.86 (Annexure

' XIV) whlch reads as fOllOWS'—‘;::

"Subject: Seniority list of Inspectors (0G)
redrawn in the light of the
judgement of the M.P. High Court
Bench at Indore delivered on
30.10.85 in the Writ Petition

foge s st ost o -NOL128/84.

-The . -Madhya. - -Pradesh. ngh .Court Bench at
“Indore whlle dellverlng the judgement on
30.10.1985 .in the Writ. Petltlon No.128/84 -

Sankatha Prasad “Vs. Union of India and
others - -has.- quashed and .set aside the
revised ‘senlorlty list of Inspectors (0G)
,issued. . vide.. .this.. . office Memorandum

F.No. 5/1/Et 1/84 ‘dated 7.2.1984 and has also

.ordered that ‘'seniority. 1lst shall stand
redrawn". Accordlngly,‘ in® wview of the

Pe--::i. ~-directions glven by . the .aforesaid High
Court, the senlorlty llSt of Inspectors (OG)

c.w o~ has been redrawn.and, is, 01rcu1ated herewith.

woe2p » - Objections,. if... any,. against the
afcwesald seniority "list, may be filed

.. within . a.period of.15. days from the date of
'recelpt of the senlorlty llst"

g TR
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_ ‘Inl ;the_ redrawn 'seniority list - 1986
”*;:senlorlty 11st ffor short f— not only was Saﬁiétha
o Prasad the petltloner before the M.P. High Court

'Eiplaced at Serlal "No. 30 as agalnst Serial No.75 in the

‘}_earller senlorlty 1lSt dated 7 2.1984 but the applicant

;xwas also placed at serlal No 41 as against Serial No.99
P e T 1984
v a551gned to hlm in the earlier/seniority list.

1

5. However,_ a subsequent memo dated

5.8 11 1986 (Annexure XV) was = issued by the second

twfreSpondent which reads as under:-

3 . "Subject: Senlorlty list of Inspectors (OG)-
ao oot Assigning senlorlty to Shri
S Shankatha Prasad in the light of
judgement of M.P. High Court Bench
at Indore delivered on 30.10.85 in
Writ Petition No.128 of 1984.

The M.P. High Court Bench at Indore while
dellverlng judgement on 30.10.85 in the Writ
~‘Petition - No. 128/1984, Shri Shankatha Prasad
Vs. Union of India and others has duashed
and set aside the revised seniority list of
Inspectors as circulated vide this office
memorandum F.No.5(1)Et.1/84 dated 7.2.84 and
has also ordered that seniority list shall
stand . redrawn. - The department has also
filed a LettersyPatent Appeal in the Division
Bench of the High Court at Indore and the
same 1is under consideration. Thus, until
the pendency of the L.P.A., the seniority
list of February, 1984, which stands redrawn
in terms of the Court’s order in as much as
the petitioner Shri Shankatha Prasad stands

senior ~to -  Shri' - J.K. ' Saxena, remains
effective, and the' subsequent seniority list
issued under ' : this - -office memorandum
F.No. 5/6/Et 1/86 dated 4.2.86, is held in
abeyance o

oo 2. quhrll JaKw“':Saxena'has been assigned

seniority notionally in the grade of

Inspector. '(0G) above the-name of Shri S.H.

Khan ..and below the:name ©f Shri Birdeo Ram

i.e. at S1."No.19(A) -instead of Sl. No.26

in the seniority list as it stood on 7.2.84

referred to above, in the 1light of the

; judgement of the U.P. High Court of

oo’'Judicature at Allahabad delivered on 25.7.84
in the Writ Petition NO.478 of 1976.

LL,
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“3. Shr1 Sankatha Prasad is hereby assigned
. . seniority- in  the .grade;of-Inspector above
the name of Shri J.K. Saxena and below the
--namg of .Shri Birdeo-Ram: i:e:" at S1 NO.19 AA
over S1. No.19A instead of S1. No.75 in
-;.the. seniority list as it .stood on 7.2.84 in
the llght of M.P. ngh Court Bench at
¢Indore’s . judgement delivered on 30.10.85 in
the ert Petltlon No.128 of 1984 subject to
;-the :decision in .the,, .following L.P.A. /Writ
‘Petitions etc. pendlng in the various High
.Court/Central Administrative:Tribunals".

1. L.P.A. No.64/85 Union of India

Vs. Sankatha Prasad

20 Wit Petltlon No 228/84
e v -+ - Raj.Kumar. Menon Vs.,
o o ‘ India & Ors.

.“~r3 ert -Petition No. 101./85:;
T CLL. Sunehara Vs Union of

Indla & Others

'q7Wr1t Petltlon No, 437/84
ngA S Negl Vs Union of,Indla
.Land Others b .

;’ I

”‘ffert Petltlon No 425/83 vg
UK. Verma Vs Unlon of
:pIndla & Others e

.. Writ: Petition No. 356734'3’
RﬂNﬂ Yaday Vs. Unlon of
ndia .& others SREE

U Writ betition No. 6976/84'
Surendra Nath Khare Vs.
:EUnlon of Indla & Others

hert Petltlon'No 6977/8vﬂm
-+ Kedar. Nath:Lal; ¥s..
.+ 0f-India: & others:

Unlon

- e e [ g
N Lo LA , ; Lo

@;/
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.-Union of.: o

M.P. High Court
Bench at Indore.

M.P. High Court
-Bench at Indore.
(Since transferred
- +torCentral Admin.
Tribunal,
Jabalpur.

M.P. High Court
Bench at Indore
(Since trans-
ferred to central
Administrative
Tribunal,
Jabalpur).

Rajasthan High
Court Bench

(since trans-
ferred to Central
Administrative
Tribunal, Jodhpur.

M.P. High Court

Bench at Gwalior.
(Since trans-

ferred to Central
Administrative
Tribunal,Allahabad
Bench at Jabalpur) (Sic)

U.P. High Court
Bench at
Lucknow.

U.P. High Court
Bench at
Allahabad.

U.P. High Court
Bench at
Allahabad.

sd/-
(A.M. Prasad)

Narcotlcs Comm1551oner of India"
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~ 6. . Aggrieved by this subsequent order, this .

~_applicant has filed this O.A. .seeking the follGwing

reliefs:-

"(a) The seniority . 1list dated 7.2.84 and the
w7 ordetr dated 8.11.86 be quashed;

(b) "~~~ the  following seniority’ lists be
_ maintained:- . . R
(i) F.No.5(24)Estt./78 dated 30,12.78;

(ii) F.No.5(15)Estt-1/81, dated May, 1981;
~(iii) F.No.5(21) Estt-1/83, dated 14.6.83; and
(iv) _Jthe seniority 1ist dated 4.2.86;"
(c) ,‘the ‘respondents nos., 1 .and 2 may be
" - - directed ‘to " promote’ the’ appllcant to the
- post of District Opium Officer on the basis
“-of the seniority’ list dated 4.2.86; and
:”Xd) "~ “'quash the promotlons of respondents Nos.3 to
12 made on the basis of the seniority list
prepared in the year 1984."
7. 'The applicant“has impleadea, besides the
‘- official’respondents’ 1 and 2 (Union of India through
the Seécretary| “Central Board of Excise and Customs
(CBEC) and Narctoics Commissioner), 10 other
5resPondents '*}Thvf'off1c1al respondents (Govt. for

Jshort) alonez have flled a reply contesting the claims

'j}made by the appllcant.f Government have explained how

:3 the- 1984 senlorlty ilist (Annexure XII-A) was issued,

3f»whlch was successfully challenged before the High Court
-of Madhya Pradesh by Sankatha Prashad Their stand is

“as follows —"

-three
7. 1 There were/unlts in the Department (a)

§ Madhya Pradesh .and Rajasthan ‘(b)JUttaranradesh (c)

. Narcotlcs Comm1551oner,_ ﬁeadquarters,“quach unit had

U Y
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its own seniority ' Ti€t Which ‘resulted in anpmalies in

*“-promotions "’ whén “pefsons in the Units compared

themselves with those working in other units.

3“'§;3r;ff”ﬁ-n7:?éwThig ﬁﬁae":soﬁght to be eliminated by
e proyiding for ,a_Lcombined seniority list based on
confirmation. That ° procedure also suffered from the

" same def1c1ency

7.3 Hencé'a' one’ man commlttee under Shri Shiv

" Naubh~ Slngh 0.8. D Cwas app01nted to examine and review

the organlsatlonal and admlnlstratlve set up "of the

: f% Narcotlcs Department “It 'would appear that he had

I.; submltted hlS report and. some .orders; had been issued by

-the Mlnrstry:e, ,f205§-}979wﬁ@88ferrlng to this order

» §nri_$hiv Naqbnhl:singn .. ‘Wwrote- to the Narcotics

Jhﬂcomnieeioner? on. 30.3.1970.. (Annexure: -CA-3 with the
A_M reply)_wh%ch,linterhaliaﬁ;statedaasofollows:_

oL 4. As.I_told.you, .we. .are.also considering

-t T the questlon of ratlonallsatlon of the

various . .cadres ~in -the Narcotics

L TEIUELIT Y AGministration. Pendlng the finalisation of
.these proposals, .we would suggest that the

G LT s e Tections  and promotions for the new posts
. .may ..be. made,, haccordlng to. -the ex1st1ng
‘“regulatlons, on a prov1s1onal basis. It

..would  be. adv1sable 1f the. persons selected

PSRRI T R S T i omotion are informed in writing that

.the promotlons are .liable to be revised and

R = 1T e U ‘the " light of the final

decisions regardlng the rationalisation of
cadres etc."

.4 - The appllcant and certain others were
““*%%bmétéd*as ‘Preventive InSPECtorS bY the Annexure-I
"€order“dated 155,717 The" app01ntment was " described as
’“”t%mporaryﬁ “THid ordey - ‘Wwas not’ in’ accordance with the
directions given in Jthe Annexure CA-3 d.o. letter

dated 30.3.70 extracted above. Hence, another order

Ut
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was 1ssued on 31.1. 73 (Annexure IV) which appointed the

.+ APErsons mentioned n“ that {order "to off1c1ate"on

AVprurely prov1Siona1 baSlS and until further orders to

_the grade shown '1n column 3 and from the date shown in

iscolumn 4 against —each" The name of the applicant is

'Qmentioned at Serial No 12 .and he 1is shown to be

appointed as Preventive Inspector from 16.5.1971. The

“‘order ended as follows -

LV}

‘WThe above officials may please note that

their . seniority in the grade shown in col.3
above shall be decided later on. They may

- .also 'note that their promotions are liable

to be revised and regulated in the light of

- .final. decision regarding :rationalisation of

cadres etc "

7. 5' Final 'orders were issued on 6.6.75

(Annexure VII) "6h the one-man committee’s

(

recommendations In so far as that order concerns this

OA, the follow1ng prov151onsvmay be noted.—

)

,Tiécfv

The cadre of Inspector was unified merging

..the :+ Preventive . "Inspector, Inspector

Cultivation and Inspector Factory.

It was prOVided that recruitment would be in
the . ratio: of - 1:1:1 by promotion of

-+ -Sub- Inspectors by promotion from ministerial
: cadre, 1i.e. - ’UDC & Steno, and by direct

.recruitment

The combined seniority list of Inspectors
;will” be’ on the. basis of the length of
service - in .- the ' respective grades 1in the

- units concerned

igkeWise, the ‘combined seniority 1list of

UDCs/Stenographers will also be on the basis
-of .- continuous. length of service in the

'-{respectlve grades 1n the units concerned.

7‘;Para 6 of the instructions is important for

our purpose.‘ It reads as follows -

:ﬁ "These' 1nstructions take effect from the
“date- of -issue of° this letter and all

promotions/recruitments to the grade of
Sub-Inspector/Inspector should hereafter be

.
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made in accordance with the revised
1oLt Lo Tds G 0 o procedurel . | Al s promotions™ made to the
o ’ ’ . grades of Preventive
L S TA ;_;ﬁnInspectorﬁGomashta/Factorylﬁﬂmssistants/Head
Clerk on ad hoc basis prior to the date of
“issue of this -letter should also be reviewed
by the duly constituted DPC to be held at an
t.early:..date.; All these ‘ad hoc appointments
will not count for the purpose of seniority
. in- ¢ the'respectiviei:grades 'or for the purpose
of computing the minimum qualifying service
o Lo .t Lo to i become religible for 'promotion to higher
grades."
7.6 It is stated that the DPC which was held
in 1975 in pursuance of these instructions did not

follow the instructions ip"regard to the promotions

Saf f; . 1aﬁ§ﬁ€3ffoﬁiﬁb§";ﬁbqinspectofﬁafter-1970. The applicant
o U ‘!iggﬁldfngt}héﬁé‘béen_ébﬁfi;medfas Inspector from 1974 if

Yo Leiil..i. . the procedures “had: been followed. Tt is stated that in

the confirmed sgnibfify."ii$th of UDC, prepared in

- fpbﬁféuanééwéf nthé znn%%ﬁfé Yiixipgprupyipns (CA-1), the
’ agéiiééﬁt occdﬁigd "aiflow“éiaégiwéééhméid not Jjustify
" nis promotion from 16.5.1071.
e '7?7 éSQéfﬁﬁéﬁt.QEAEeiin ?éfa.ﬁ;E of the reply
the reasoq fog “issuing tng Annexure XII-A 1984
: \;._bﬂmj%ééni&;ié;xigégj}ffﬁxisf%ﬁagéézthefgin as follows:-

©..3=E"That :'in"~ 1980, one Inspector - "alongwith
¢ his~ - some--.. other associates made
' &+ representation:* to: the Central Board of
Excise -and’ Custonis, New Delhi stating that
the Board’s order dated 6.6.75 were not kept
Cinsines » view o twhile convening the 1975
- ~-.Departmental ! Promotion Committee. On this
wrepresentation the Board after careful
consideration ‘in--consultation with the
Department of Personnel and Administrative
“w.cv. Reformsi: (Rules:* framing’. authority) have
. .observed:r-that ‘thé .promotion to the grade of
"Inspector:..(Ordinary grade) made during the
Year.»:1970=73 -oh " the basis of unitwise
seniority, were not reviewed by the
#0 #e. oo Departmental - Proniotion Committee, which was

against Board’s letter  dated 6.6.75.
+-.Consequently- * on' the’ ditectichs of the Board

all the previous cases of the promotions for

the'period'1.5.69:to 6.6.75 were reviewed by

“

P

Ir et

: 5 the constituted’  *Departmental Promotion
o _ 2*Gommittée,w.LTthééhiority of the promotees

% . . : .t h RSN e TR b R
[N e R - - U/
i
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were recasted strlctly in view of norms laid
“down "' and-" revised - senlorlty llst\amwas
01rculated as on 7.2. 1984 -

7 8 It would -appear from para.17 of the regly
" "&!from the Boar

wthat detalled 1nstructlons were, recelved/ln the letter
N No A. 2- 3020/55/80-Annexure TII-A dated  28.6.82 (not
exhlblted) regardlng dlsposal of the representations,

Based on these 1nstruct10ns .a DPC was held in December,

1983 The senlorlty 1lst .was recast a551gn1ng notional

dates to some promotees and published on 7.2.84

(Annexure XII-A).

| “8{» Government “have further_istated that,

A

-, agalnst the Annexure 13 ]udgement of the learned Single

‘ “Judge of the M P ngh Court a,LettersPatent Appeal

4

hhas been flled Wthh ;sApendlng,_ That judgement was

erroneously implemented by issuing the Annexure XIV

”'order dated 4 2. 1986 However, this was kept 1in
'abeyance by the Annexure XVAQrderM dated 8.11.1986,
'whlch jat ther_same tlme, gave effect to that judgement

| :1n respect vof the petltloner thereln (Sankatha Prasad»

e T
5 T

R,

9: It 1is also pointed out that certain

offlcers senlor to the appllcant as Inspector have not
'been 1mpleaded by the appllcant and the OA suffers from

non- 301nder of partles.
- - ) R Co - L{,, . R

192 “We have heard the learned counsel for

Tthe partles . The learned counsel for the respondents

‘contended that . as. can be seen from the prayers made,

-thlS OA is barred by llmltatlon and in respect of one

prayer, this Tribunal has no jurisdiction. Further, asall

\



f;ﬂ//

(11)

ﬁ:?tﬁéfpé?sonsaluho?’would be adversely affected, if any

orderiisipassed; alloW1ng thlS oA, have not  been

,fimpleadedjf this OA should be dlsmlssed for non~joinder

“\.}' ‘l"‘

’véf“ééftieéf”* As these' :1ssues 9o to the root of the

‘:\

’ matter? we heard the counsel at 1ength and reserved it

“UUfFor orders. U UTha only other matter heard on merit was

1™

'xv ‘ordér dated 8:11.198¢.

£

‘WHether the Government could have 1ssued the Annexure

P [ U

11. The 0.A. was filed on 21.1.1987 before
the Allahabad Bench. The learned counsel for the

appllcant p01nted out that the plea of limitation was

Sy

“ﬁnot taken before: that Bench and 1t has also not been

T

% taken ‘in the 'reply" Therefore, the respondents cannot

R

Firatger that  issue now.

e 14 D OIS S
FIP A R

, e e
Y120 "We are unable to agree. The case has

*camé ub”for final hearlng now There is a bar in

.....

- he duty of ' the Trlbunal to conslder thlS aspect of the

.v

matter. No order has been passed earller in this

regard. Hence, the issue can be considered now.

B =

130 Prlma fa01e, all the prayers except the

S prayer to malntaln the senlorlty llst dated 4.2.1986

(Annexure-14) and the prayer to quash the order dated
8.11.1986 (Annexure-15) are barred by limitation. It
ig "not necessary' for 'us to con51der the prayers made

seeking the" malntenance of the senlorlty llStS issued

by “the memorandum' dated 30. 12 1988 A May, 1981 and

e R S ',' CooL b et N A
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©14.6.1983, - all-- of * which are undoubtedly barred by
. . . =

Idmitation ‘and " one-of them (based on memo dated  May,

1981)+-is also barred by jurisdiction. ~

.+ 14. The applicant received the impugned 1984 .

+ seniority list ‘(Annexure XIT-A) on 14.2.1984 and

immediately, he sent a telegraphic representation to
the second respondent followed by a detailed
-representation; - copy: of the representation is not on

. record. -“It ‘has, -however’, to be noted that there was no

- si'scope for preferring . a. representation ‘- because the

‘ ‘Annexure XIT-A memd made it clear that the principles
.of ‘seniority: cannot be qu—estioned. It is alleged that

“due to -the -influence of the local -officials in the

Headquarters - office, ' representations of the applicant
“and othérs :did - not - bear any fruit. - In fact, it is

alleged- that ‘it was not considered by the authorities.

15.. It is- thus clear that the grievance of
“ the applicant " arosé: within- a period-of' three vyears
anterior to ‘the coming into forceffrom'l.11.1985)of the
Administrative Tribunals Act, 1985. Therefore, in
“.terms. of - Section " 21 of that Act, the 0.A. should have

. been filed ~before 1.11.1986. .HehCeylthere is a delay

©.4n filing-the: " 0.A.. No application of condonation of

- "delay. has been filed.": -

16. It is stated that one of the Inspectors
similarly affected, Shankatha Prasad, filed the writ
- petition’ before-: the:" High Court of M.P. 5 referred to

~above: It isl alsbﬂconténdethhat‘the 1984 seniority
- list:{Annexure’ XTI-A) was quashed completely by the

-
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<Highuggurt.»;,ﬁénqeq;a‘fresh,iist,hadﬁto¢be drawn. The

-respondents:. were -“bound to. redraw the..seniority 1list

generally.-in. .the light of-that ;judgement. Hence, the

applicant did not file a similar petition before ' the

+».+ High Court.of Allahabad or'move the Tribunal within the
: period allowed for..agitation:.of such grievance, namely,

FH
H

s ow X1l » We  have, considered: this.-plea. We are

;:unﬁble,to‘aqreat,thatfthe.orderfof the.M.P. High Court
«» (Annexure. XIII). quashed - the: impugned .- Annexure XII-A

ahseniorityzlistf'in~:its;,entirety)thoughnthis was the
t« cimpression. - which . the respondents:. 1 and 2 also had.
« Further, . a .perusal of .para 33 of the: order of the High
..-Court extracted. in para: 3:- above makes .it::clear that the
.. respondents - were: not .called upon: to redraw the entire

-qasepio;ityglistﬁmas;it:waSvheldﬂtOyhe:pnnecessary. The

only direction given was that the respondents 1 to 3

:-. - should--assign’-; .seniority: to.- the petitioner over

Respondents: 4 to. 26 and: that the seniority list was to

¢ be; redrawn. to- this extent alone.; -::az»q:

.18.. - -.The learned.counsel: for::the applicants

~submits that .the claim of fundamental-right cannot be

.defeated by- " setting up the.plea. of :limitation. He

relies on the Judgement ' of-the Supreme. Court in Ram

Chander Shanker Vs. State of Maharashtra, 1974 (1) SLR

i BATOw c e et mee vz

o, T Y e e
T M AR

' 1900 Wel:have:r perused: that: judgement. That

i case is distinguishable. .. It. was a..-petition under

' Article 32. .of the Constitution:::There;; the applicant

-
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was. informed: by a competent authority in 1960 that the
rules of promotion .have not been unified in the TBnits
which:integrated + to. form the State-of 'Maharashtra and
that the unit seniority 1list will be the basis for
.promotion..:.: However;,. the petitioner came to know

~through a judgement: .of: - the -Bombay '-High Court in

.. .Kapoor’s case.-.in 1969 .that unified rules for promotion

- hayg been notified. - It -is:i in this circumstance that
there was. delay-. in filing 'his writ -petition. The
Court, therefore, held that the petitioner had a right

to be considered: on a similar basis as others of other

. ..;.units and hence that right could not be defeated on the

--ground: of limitation ~-which  -had .no' - basis in the

circumstance: : In- the ‘instant ~c¢case, there is no
..question of. rany-.fundamental right being violated. The
> :applicant was -already .aware -of 'tﬁe impugned 1984
.,seniofityslist issued-on 7.2.1984. . He neither filed a
writ -petition :in -the High Court ‘like Sankatha Prasad

nor did he . file this “0:A, before 1.11.198g.

-:20. ., ‘The learned counsel for the respondents
. ~relies on.the :-judgement of the Supreme Court in K.R.
- :Mudgal and --Others Vs. R.P.  'Singh and Ors., AIR 1986
S5C:2086.  That - was a case where the seniority list was
not objected :to in 1958, 1961 and 1965. Based on the

. earlier seniority --list, a seniority list was issued in

+ . 1968 to which 'wan objection was raised 'in 1975. Hence,

the Supreme . Court held that the challenge was vitiated

by .ikaches... ; It.. was also ‘held that after 3-4 vyears

-employees must have some assurance that their seniority
‘showld not . be. disturbed. .-
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»21. " -No:-doubt;: the . present” case is not

delayed so-. seriously - as =the :~ above - case but,

vinr.nevertheless;»it:is:delayed-and.barred by limitation.

oo, ozt

i+ . 7:22: The applicant next~contends that, in any

»;;case, 'the Annexure " XIII. ~order of the” ‘Madhya Pradesh

High .Courtiin Sankatha:Prasad:is a judgement in rem and

v~ .that it should-.be given effect~to by’ the'respondents in

. -.respect of all:pérsons similarly:situated.

. S S R TP LI
. i IR TA B AR I
oV .

c.7-:234 17 . In support-of his“argument, the learned

:.:gounsel cites: the.judgement ‘of the Princdipal Bench in
..-.Tota ;RamSharma ' vs. .. Unionvof India & Ors., 1990 (2)
.+ ATLT.618..:. :Her. draws our attention=té.-an observation
..~made.-therein -to the‘effect~that the:judgements of the
- .Tribunal are. generally: in rem because: ‘the decisions
.-rendered ‘affect - -someocne or..other:.. based on the
7. interpretation..of*rules and instructions. We have seen

;. that .judgement. . That .ebservation has been taken out of

the context. It was made in the case of John Lucas,

%éak982_(3)“ATC'323. ‘That:.applicant was a third party who
owas -affected by ‘an:earlier judgement reéndered by the
- .Bench. " ‘Therefore, .-he filed =" a&a:. ' fresh Original

<+t Application for adjudicatior. . It was héld that)in such

Tribunal-to::reviewlnthegearlier‘déciSion)to which the

;" petitioner . -was.. not & partx;aswitn“ﬁasﬂ affected him
-adversely. - It is .in:this context that it was observed
~Ehat the' judgements; of.:the 'Tribunal in imost cases are

‘wnoti-eonfined ..sto. -one: individual “butisnore pervasive

and hence it would :affect others. dlso'as if it was a

judgement in rem.

L

LS

cda situation;the propér course’ of action.is to apply to the
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’ 24. However, it cannot be said as a gEEeral
‘lawtthatﬁevery judgement ofl the ngh Court or the
Tribunal is :a judgement in rem. Itvdepends upon the
facts of the each case and the nature of the order
passed by the ngh Court or by the Trlbunal We have
no doubt that the Annexure XIII order of the M.P. High
Court in Sankatha s case is only an order in persomnm

P

and the only person 1ntended to be beneflted by that
“-order was petltloner thereln. Persons other than
.Sankatha Prasad who mlghtbe 51mllarly SItuated may make
:.such a clalm based on that judgement That is entirely
::a” dlfferent 1ssue._ It may, however, be added that in

“thlS oA the appllcant has not even made such a prayer.

. 25 | Of course, when the appllcant makes the
A prayer that the senlorlty llst dated 4, 2 1986, Annexure

XIV be restaed 1t lmplles that the beneflt of the
vjudgement ln Sankatha Prasad’ case should be made
appllcable' generally, because the senlorlty list was
>redrawnron Ithe, ba51s of_such an understandlng of the

order of the H1gh Court and circulated under the memo

dated 4, 2 1986.

26 B It is contended that the applicant has _
.not 1mpleaded the persons llkely to be affected if thls.'
--O A..Ils allowed Rellance lS placed on Ranga Reddy
“and Ors A Vs; .» State‘ of Andhra : Pradesh & Ors.,
4.(1987(Supp )écé 15) and Government of Andhra Pradesh

and Ors. Vs. M.A. Kareem & Ors. (1991(2) SLJ 14).

L~



i

i
.

(17)

Hé?.'“ The learned counsel for the applicant,

however,‘contended that what 1s belng challenged is

-+ u e E

w"only a pr1n01ple and hence, '1t 1s not necessary to

. RIS
. i )~’(

1mplead any 1nd1v1dual respondent other than
Government ) e . ST
4 . . T vyt
¢ - - e e - . . N v U
’ 28:' “We' have con51dered thlS matgter. We
e Ty "

flnd merlt ih the objectlon taken by the Government.
We are unable to accept that what 1s 1nvolved is merely

a questlon of general pr1nc1ple or a questlon of law.

\‘,_-42 B As,

D1sputes arlse N'whether the appllcants were first

bl !

promoted on’ regular bas1s or on an ad hoc basis and

whether they were conflrmed 1n accordance with or in

N

e T

v1olatlon of standlng 1nstruct10ns and also whether it
was necessary to rev1ew thelr cases by a review DPC.
These questlons / 1nvolve the | merltsi of individual

'app01ntments ‘ Hence, 1t 1s necessary to implead all
. those persons‘ who are placed above the appllcant in

the senlorlty llst agalnst whom the apphcant has a

I InE ,:", e ‘~i “ -( NS - RS

grlevance That has not been done

e, oW g oot

:739;’5"? We further notlce that admittedly, the
applicant is Jjunior to Sankatha Prasad who filed the
writ petition No. 128/84 in the High Court of Madhya
Pradesh The latter s place 1n the 1984 seniority list

‘ 1s at serlal No ' 75. » He 1mpleaded 23 persons as
- prlvate respondents o The 'senlormost of them (H.C.
' Punshll was placed in that senlorlty llSt at serial No.
e 24 and the:jjunlormost (G S. Dubey) jwas placed at

5‘ ‘.' . P P ’i" _1

: serlal No “'74
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30." The"appllcant is very much junior to

"Téahkathgﬁfrasad' - He is at serial No ‘ 99 in the \1984
‘seniority Tist. Nevertheless he has 1mpleaded only 10

contesting private respondents (R- 3 to R-12) , whereas,

Sankatha Prasad had 1mpleaded all the 23 persons over

' ¥ whom' he' élaimed’ senlorlty) because all of them were

flrst app01nted as’ Inspectors after he was appointed on

25.2.71." On ‘that ‘ratlonal& the appllcant who was

'app01nted on’ 16. 5 71 as Inspector should have impleaded

“rall” those who were app01nted on a later date but are

“placed hlgher than hlm in the 1984 senlorlty list.

YL F et L o

RN

A ¥ SRt Thé‘” drawback of "not impleading

”fspec1f1cally a1 persons agalnst whom the applicant has

“a” grlevance “in’ regard to the senlorlty can easily be

illuStrated 'M{Thei senlormost person 1mpleaded by the

applicant is H.C. Punshl at serial No. 24 of the 1984

“sehiority 1ist. " If the appllcatlon is allowed, the

'“applicant’s name should be shlfted from serlal No. 99

-~ to 1mmed1ately above‘ serlal No 24 i. e. above H.C.

&

‘Punshi.’’ ’THis; obv1ously cannot be done because this

would mean that he 1s to be placed above a number of

‘ipersons Iike’ Nabl' Noor Khan serlal No, 25 and even

' above 'serial’ No. ‘98 V.G, Chunekar whom he has not
-Vlmpleaded as” partlesﬁ The alternatlve _would be to
t’plaCe°H1C'{3 Punshi’ and others 1mpleaded by him en bloc
"beldw him” i. e.fi serial” ‘No.~ 99. This also cannot be

i

“done” because this' w1ll be unjust to these persons

" bécause’ they will be' placed junlor to persons who

acknowledgedly are junlor to them For example if H.C.

”':‘Punshl is’ placed at S. No.l 99A below the appllcant he

.
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. “;; ':ﬁnlli“also be‘ jun;or to S No HE98H¥ﬁ§}ghnnekar and many
SN wnothers who dld ‘not ~g}a1ny,anxf;sgp;9;}ty over H.C.
e .. : 32.. It‘may be added here. that such a problem
- 'onuld not‘aréseh.an the case of Sankatha Prasad even
R athough he toodddld jnot 1mplead all persons below H.C.
‘ :pPunshl but _above him,r He omltted a number of persons
SRR i f$on a pr1n01ple viz. they were all, aPP°1nted earlier
AERL ST R than hlm.f Therefore,;the“23 named persons over whom he.
'oialmed senlorlty can be brought en bloc below him.
They will be not only junlor to Sankatha Prasad in
o “”i 3accordance' uith the Annexure 13 judgement but they
B SR Qiil berjunlor to others‘ whom Sankatha Prasad had not
ee Filmpleaded belng hle ;ndlSPUted ‘seniorg
- ggi:illn the‘01rcumetance, we are of the view
AT f“;that the objectlon taken‘ Py | the . respondents about
.L;m15301nder iof Aneeessary parties . is .valid and the
R vabpllcatlon cannot be malntalned on thlS -ground also.
zicth o BERUS IR s s '
Ee prRoafnhloe TERA ST 34/ It 1S howewver, contended by the learned
counsel for the appllcant that the  seniority lists
.'Lkﬁhloh were.'in fbrce.:earller, e task of which was
¥ ”‘“'”%é;uéd on 14 6 83 have been drastlcally recast by the
- s n ot ‘ﬁgé4 senlorlty 1lst (Annexure XII—A) .to the prejudice
- e ﬂ;of the appllcant He contends that thls could not have
Lo ubeen done w1thout flrst 1ssu1ng Jotice to the affected
T parties. e relies on TR 1963 sc 1es, n.
TR AR ChoklllngaijJJGSjif:!§Comm1551oner f s ofw Income-tax.
O SIS SN T s e - & list

Therefore the 1mpugned 1984 senlorlty/ should be
quashed. - ﬂ/'”
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N
N
.Y .. :'35.':We have considered this.plea. No doubt,

there should- ‘be- :fair :plday in administration and a

t:decision prejudicial to an employee should not normally

be taken without: his,K :being given:a notice in that
regard. .. However,; in-certain .circumstances, it would be
sufficient if such an opportunity is given after the

event i.e. a post decisional opportunity.

.36- ' We-notice that the memo dated 7.2.1984
(Annexure 12~2A) .- under cover of which the impugned 1984
;seniority. list: has been'isued;gives'thenreasons as to
. why:such:a. seniority 1ist.was issued.and. the principles
followed therein. However, the . post- decisional
opportunity has been substantially denied inasmuch as
» the principles - of . seniority adopted are made immune
" from challenge. ., That would have been a good ground to
- challenge the - 1984 seniority list but, as pointed out
above,K this =+ O.A..:-:suffers _.from . several serious

4
objections about its maintainability.-:-

37. We now deal with the last issue, The
Annexure-13 judgement itself has clarified that the
-~respondents '~ were: not - called = upon to redraw the
seniority list as a whole. Yet this was done by the
- Annexure-XIV .- order which.circulated the revised 1986
seniority:list... When the mistake was realised)a fresh
order (Annexure XV) was issued to merely comply with
.'the Annexure-13: Jjudgement in strict terms i.e. giving
the benefit thereof to. ;Sankatha  Prasad only and
simultaneously  -the:Annexure XIV order has been kept in

abeyance. In our. view, the respondents were fully

t/

™
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entitled to rectify the mistake committed by them in
issuingthe" revised 1986 seniority list (Annexure XIV)
. -and-decide to keep 7it'!in:idbeyance: pending a final
¢ .7t rnrdecision by::ithe “High Court - of-Madhya-Pradesh on the
& appealifiled against: the:.u. Annexure-13: judgement.
S HE Théreforey}ftheirs'order% at..:Annexure. XV cannot be

~faulted. - e e T PP S

38. However, as the Annexure-13 Jjudgement
i itself -has notibécome.final inasfuuch as it is stated to
i ‘i'be:pénding. in . appeal -before-a Division:Bench of that

s ©High 'Court,:*ther fate of the Annexurés:XIV:iand XV orders

&= rwilliultimately~depend upon  the-final:decision taken in
that:appeal: T I

v, W”wﬁfi- “iestooten w395 Before: we}conclude;We;should add that
| “..the.learned - counsel for.the applicant and:the learned
¢« 'counsel for the respondents had also refefred to the

t+following” judgements :which’ we have - not found it

necessary-to-congider. <7 oo TUND NI

“n o aesn w0 i) Byt the  learnedicounsed. for..the applicant:
a O Sttt RD w0 YATR - 1984 SCt 18317 Prem’ Prakash etc.  Vs.
[
“.Unhioh’of -India &:0rsiii-: .~

1990..(6)= SLR 491-Beer: Singhi'Vs. Union of
LIS R S ST sov e Indiany
11991(2) SLT 100- CAT/¥Di{:“Khandelwal Vs.

TS SUC L S Ciad o
Union 6f India.

L

Vﬁ/
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AIR 1955 SC 233 Hari Kishan Vs. Ahmad
Ishaqﬁe. : (A\

. -AIR 1969 SC 1249 State of Orissa Vs.
B.X. Mahapatra; } A

ii). By . the learned cbuhsei'fOr“théf

_respéndéﬁts} R |
ATR 1985 SC 1367 Dr (Mrs) Sushma Sharma
etc. Vs. State of Rajasthan.
ATR 1985 SC 1411 Union of, India Vs.
‘Tulsiram Patel. . o
1987(5) - 'ATC- 5 Ramdas Mahaau Handore

" Vs:iJoint Secretary Government of India.

340'-.*Equ the reasons menﬁibhed'above, this
w O.A.. is liab;gv_ﬁo be disﬁissed; .itnhas'bnly to be )
added that the parties’agreed that the order péssed in ’
this O,A} will also apply to the following
applications: | i
(a) O.A.'“1394/88,;Govardhan_Ram Vs. Union
of India & Ors.-
(b) O.A. 1395/88, Ram Shanker Prasad Vs.
Union of India & Ors. o
. f?

~ (c) . 0.A. 1396/88, Umakant Srivastava Vs.

. .Union of India & ors.

(d) 0.A. 1397/88, Habibur Rehman Vs. Unio#n
of India & Ors. "
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Accoréfngiyj -fhese‘”applications are also 1liable
to. be dlsmlssed E

41, We have to mentlon “here that other petitions

o

“'gimilar. to ﬁihap flled by Sankatha Prasad 1in Madhya

Pradesh High Cogrt, flled before the same or other

"High Courts, .:have  been ‘recelved by this Tribunal on
transfer (para .5 gsupra;:refers) and they (Transferred
"'Appllcatlons - 'for“.short) .are pending for disposal.

Therefore while thé instant: O.A. and the applications

referred to in para 40 are being dismissed, we have

.- to make it clear that the applicants concerned would
be _entitled to the benefits of any final decision

~.that may be _rendered ‘either  in ° the -appeal against

Pz

the Annexure 13 Juogement "or " in “the Transferred
Application referredw to above ’if,“'either in that
appeal or 1in the Transferred Appllcatlon any direction
to that effect is given. -
42, With these 'further observations, we dismiss
this O.A. In the circumstances there will be no order
aezfo eoste.

43. In accordance -with the stipulations made

by the counsel for the parties, O.As 1394/88, 1395/88,

1396/88 and 1397/88 are also dismissed without costs.

44, This order shall be filed in OA-1393/88.

. 'Copies: shall be kept in each of the other 0.As along

-

with the memo of partles 1n respect of each 0O.A.

(SMT. LAKSHMI SWAMINATHAN) _~TN.V. KRISHNAN)
MEMBER (J) ‘ C /qVICE CHAIRMAN(A)
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