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CENTRAL ADMINISTRATIVE TRIBUNAL:PRINCIPAL BENCH.

O0.A. NO. 1394/88

New Delhi this the ©th day of March, 95.

Hon'ble Shri N.V. Krishnan, Vice Chairman(A).

Hon'ble Smt. Lakshmi Swaminathan, Member(J).

Govardhan Ram, _

S/o Shri Damri Ram, Inspector,

(Preventive) Office of Divisional

Opium Officer, C/22, Vigyanpuri,

Mahanagar, Lucknow. ... Applicant.

By Advocate Shri B.R. Saini, proxy for Shri R.K. Saini,
Counsel. .

- Versus
1. Union of India through Secretary,
Central Board of Excise and Customs,
New Delhi.
2. Narcotics Commissioener of India,

19, The Mall, Morar, Gwalior-6,
Madhya Pradesh.

3. Shri H.C. Punshi.
4. Shri M.C. Dhawan.
5.- Shri P.S. Sachdeva.

6. Shri R.L. Goel.

7. Shri Bali Ram.

8. Shri Raj Deo Ram.

9. Shri Gorakhnath.

10. Shri S.K. Khandelwal. . . .Respondents.

( Respondents 3 to 10, all District

Opium Officers, C/o Narcotics Commissioner
of India, 19, The Mall, Morar, ’
Gwalior-6, Madhya Pradesh).

By Advocate Mrs Raj Kumari Chopra, (Respondent No.
1 and 2). : .

None for the contesting respondents.
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CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH

OA No.1393/88
New Delhi this the 9thbDay of March,1895.

Hon’ble Sh. N.V. Krishnan, Vice-Chairman (A)
Hon’ble Smt. Lakshmi Swaminathan, Member (J)

shiv Pujan Singh Yadav,

S/o Sh. Ram Ker Yadav,

Inspector (Narcotics),

office of Deputy Narcotics Commissioner,

B-57, Mahanagar,

LUCKNOW_(UP) . , ...Applicant

(By Advocate Sh. B.R. Saini, proxy for Sh. R.K. Saini,
Counsel). :

Versus

1. Union of India through
the Secretary, Central Board
of Excise and Customs,
New Delhi.

2. Narcotics Commissioner of India,
19, The Mall, Morar, :
Gwalior-6.

3. Sh. H.C. Punshi, presently posted
as District Opium Officer.

4. Sri M.C. Shawan, presently posted
as District Opium Officer (under
suspension).

5. Sri Pratap Singh, Superintendent
(Executive).

6. Sri R.L. Goyal,
Superintendent (Executive).

7. Sri Gorakhnath,
Superintendent (Executive).

8. Sri S.K. Khandelwal,
Superintendent (Executive)

9. Sri Bali Ram, presently posted
as District Opium Officer.

10. Sri Raj Deo Ram,
District Opium Officer.

11. Shri Chhotey Lal, presently
posted as District Opium Officer.
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12. Sri P.L. Yadav, presently
posted as District Opium Officer.

" (Respondents’ 3 to 12-C/o: Narcotlcs
s Comm1s51oner 'of India, -
'?the Mall Morar Gwallor (MP) . . . Respondents

ﬁ(Respondents 1 & 2 by Advocate Mrs. Raj Kumari Chopra)
' ‘(None present for respondents 3-12)
|  ORDER

.‘ ‘;-_.' v
'

;“ﬂ{ Hon’ble Sh N V Krlshnan.—'w-

Y ThlS 0. A ;was earller filed in the Allahabad
.hBench of thls Trlbunal von 21 1.87. This appllcatlon
'*':fwas transferred to the Prlnc1pal Bench along with a
“-?fnumber of other‘.cases' and that is how this matter is
‘”“thbefOre us. .
2. Ihe._appllcant is employed under the
Narcotlcs Comm1551oner of Indla, Gwalior, the second
, brespondent .“VThe: appllcatlon is flled against the
| revised senlorlty' llSt of Inspectors, Ordlnary Grade
(OG) issued under the memo dated 7.2.94 of the second
_respondent (Annexure XII-A) - 1984 seniority list, for

W T

short. i/

3.0 That”seniority list was challenged in the
: ngh Court of Madhya Pradesh by Sankatha Prasad in Writ

'“Petltlon No 128 of | 1984A~f or the reason that his

Rffpromotlon as' Inspector w e. f 1.4.1971 was treated as
ﬁ“an ad hoc promotlon -and hence reviewed by the DPC
*: referred to 1n” that memo whereas, his contention was
“i%fithat hlS promotlon though prov151onal was not ad hoc

f’”and,-therefore,t not» requ£3d to be reviewed by that
‘*fdePci* Thls petltlon was allowed by the Annexure XIII
ldiorder dated 30 10 1985 by a learned Single Judge with

the follow1ng dlrectlons -

-
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- "In . the result, the petition;is allowed to

the extent stated below - The; seniority list
produced at Annexure P- 6 is; quashed and set
aside and it is directed that the petitioner

«shall. . be shown. as senior. to,the respondents

4 to 26 in the cadre of Preventive

- Inspectors:. and - further: promotlon shall be

dealt with accordlngly g1v1ng due weight to
the seniority to the extent it is considered
relevant. It is unnecessary to call upon
the - respondents 1 to .- to redraw the
senldritY'“Iist" Let an order in the nature

~of: - -mandamus; . be .: issued directing the

respondents 1 to 3 to assign seniority to

~the petltloner over: the .respondents 4 to 26.

Senlorlty list shall stand re-drawn as

- .- herein dindicated. . Promotions .given shall be

liable to readjustment in the light of the

; direction.. herein.s ,In the circumstances of

the case, it is directed that the parties
shall bear their own costs, as incurred. The
outstanding amount of securlty deposit
shall be refunded to the petitioner after
verlflcatlon "

In pursuance of thls order, the seniority

llSt of Inspectors (OG) Nﬁaslvredrawn by the second

" XIV) whlch reads as follows -

'''''''''

J respondent and lssued under memo dated 4 2 86 (Annexure

TR Sy
3 N

!

"subject: Seniority list of Inspectors (OG)
redrawn in the light of the
judgement of the M.P. High Court
Bench at Indore delivered on
30.10.85 in the Writ Petition

.::No.128/84 ;

The . :Madhya---Pradesh - ngh .Court Bench at
Indore while dellverlng the Jjudgement on
30-10.1985 -in the Writ Petition No. 128/84 -

Sankatha Prasad Vs. Union of 1India and
others = --has - quashed -and . .set aside the
revised seniority '1list of Inspectors (0G)
issued . .-.vide - this.,.., office Memorandum

F.No. 5/1/Et I1/84 dated 7.2.1984 and has also

--ordered . that "senlorlty llst shall stand

redrawn", Accordlngly, in view of the

- .. directions glven by ., the .aforesaid High

Court, the seniority 1lSt of”’ ‘Inspectors (OG)

T has,been‘redrawn‘andwrs_clrguIated herewith.

L2 Objectlons, if any,w against the

afowésald senlorlty llSt may be filed

._;w1th1n -a -period. of -15 days -from the date of

recelpt ‘of the senlorlty list",

U LS
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In ~ the _redrawn seniority list - 1986 -
e senlorlty llSt @or short - not only was Sankatha
~: Prasad the petltloner before the M.P. High Court

placed at Serlal No 30 as3against Serial No.75 in the

;:earller senlorlty llSt dated 7 2.1984 but the applicant
-was also placed at serlal No 41 as against Serial No.99
— o070 19084

'-.a551gned to hlm in the earlier/seniority list.

5. However, ~a . subsequent memo dated

.e8 11 1986 (Annexure XV) as' issued by the second

respondent which reads as under -

"Subject: Seniority list of Inspectors (0G)-

.~ . Assigning seniority to Shri
Shankatha Prasad in the light of
judgement of M.P. High Court Bench
at Indore delivered on 30.10.85 in
Writ Petition No.128 of 1984.

The M.P. High Court Bench at Indore while
delivering Jjudgement' on 30.10.85 in the Writ
" Petition: No.128/1984, Shri Shankatha Prasad
Vs. Union of India and others has gquashed
and set aside the revised seniority list of
Inspectors as circulated vide this office
memorandum F.No.5(1)Et.1/84 dated 7.2.84 and
has also ordered that seniority list shall
stand redrawn ‘The department has also
filed a LettersPatent Appeal in the Division
Bench of the High Court at Indore and the
same 1is under consideration. Thus, until
the pendency of the L.P.A., the senlorlty
list of February, 1984, which stands redrawn
in terms of the Court’s order in as much as
the petitioner Shri Shankatha Prasad stands

senior “- to Shri < J.K. ~ Saxena, remains
effective, and the'subsequent seniority list
issued under' - - this office memorandum
F.No.5/6/Et.1/86 dated 4.2.86, is held in
abeyance. S -

2. .Shrl J.K. " Saxena has been assigned

seniority notlonally in the grade of

Inspector. . (0G)-above the name of Shri S.H.

Khan- and below the name of Shri Birdeo Ram

i.e. at sl. 'No.19(A) instead of S1. No.26

in the senlorlty list as it stood on 7.2.84

referred to above, in the 1light of the

o judgement of the U.P. High Court of

"':Judlcature at Allahabad delivered on 25.7.84
in the Writ Petition NO.478 of 1976.

L
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3. Shrl Sankatha Prasad is hereby assigned
e siecas L tme .., .Seniordity --in  the 'gradeof .Inspector above
oY w0 the  name of Shri J.K. Saxena and below the
:»-name of-;Shri Birdeo -Ram:i.e. at S1 NO.19 AA

' "‘over Sl. No.19A instead of S1. No.75 in
\ . 5w, uowgnohe .seniority -list as, it :stood on 7.2.84 in
i S 77 " the light of M.P. High Court Bench at
sp04 e ooy cIndore/s ; judgement .delivered on 30.10.85 in
T " ""'the Writ Petition No.128 of 1984 subject to
‘o w4 o, -+the decision in -the- follow1ng L.P.A. /ert
STt U petitions  etc. pendlng in the various High
. Court/Central Administrative Tribunals".
1. L.P.A. No.64/85 Union of India M.P. High Court
Vs. Sankatha Prasad. Bench at Indore.

2. Writ’ Petltlon No 228/84 M.P. High Court
i Raj, Kumar. Menon Vs. -Union-.of ;5. : .:Bench at Indore. .
India & Ors (Since transferred
ceowbeoom o5 o 5o:v owotorCentral Admin.
Tribunal,
Jabalpur.

S e s 443 Writ, Petition -No. 101/85 ...~ M.P. High Court
% U, .. C.L. Sunehara :Vs. Union of Bench at Indore
fe v Indla & Others 2 (Since trans-
P S P R ferred to Central
GE G i e EEERS §;~3 e Administrative
o R Tribunal,
Jabalpur).

s u;;.‘j‘ﬁ34}fWr1t Petltlon No 437/84 Rajasthan High
LT esorws AlS. Negir Vs, Unlon of_Indla Court Bench

: ; wﬂand .Others.. .. . (since trans-
FEC I R SR NP R S S I co P ferred to Central
St DR t;ﬁr“;.ﬁp~ R TSR Administrative
' " ' ' ' LT Lo SRR Tribunal, Jodhpur.

PR "‘-”{5.:Wr1t Petltlon No 425/83 o M.P. High Court

e e sy, e o UK Verma, Vs.,Unlon of "= Bench at Gwalior.

*Indla & Others R ST S ~ (Since trans-

HES A R ferred to Central

[ R SRS B s Administrative

CEneLmTT Tribunal,Allahabad
LR Bench at Jabalpur) (Sic)

L Writ Petition. No.959/84' .- U.P. High Court
;. RyN.. Yadav. Vs.- Union of.: -= Bench at
. India & others . T Lucknow.

7.7 Writ Petition No. 6976/84. i+ U.P. High Court
Surendra Nath Khare Vs.' Bench at

. . -Union: of Indla & Others T Allahabad.
P Jai<Wr1t Petltlon No 6977/84}wf U.P. High Court
.+ Kedar Nath:Lal w¥s..Union: . Bench at
: %ae@f Indla & others. o ol Allahabad.

:-;,::“ ) _.' G s sd/-
T Tt (A.M. Prasad)
Narcotlcs Comm1s51oner of India"
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L - 6. Aggrieyed by this.subsequent order, this .
applicant has filed this O.A. seeking the following

rellefs al

‘"(a). _ The seniority. list dated 7.2.84 and the
B - ordér dated 8.11.86 be quashed;

(b)Y - ‘the :'mfollowing -"seniority * lists be
o malntalned - ‘ ..
(1) F.No. 5(24)Estt /78 dated 30.12.78;

(ii) F.No.5(15)Estt-1/81, dated May, 1981;
“Liir)‘_F,No.S(le_Esttfl/BB,-dated 14.6.83; and
(iv):__the\seniority list dated 4.2.86;"
. (c) . the, respondents hos. 1 and 2 may be
-7 ‘directed’ “to promote the appllcant to the
- post of District Oplum Officer on the basis
-‘of the seniority 1list dated 4.2.86; and
(d) - 'quash’ the promotlons of Trespondents Nos. 3 to
.. 12 made on the basis of the seniority 1list
- prepared in the year 1984."

74" " The applicant has impleaded, besides the

. ‘official respondents” 1 ahd 2 (Union of India through

R

“ the Secretary, ~Central Board . of Excise and Customs

(CBEC) and Narctoics Commissioner), 10 other
respondents ‘“The;;off1c1al respondents (Govt. for
short) alone» have»flled a reply contesting the claims
made by the ’appllcantgl Qoyernment have explained how
the 1984 senlorlty llst (Annexure XII-A) was issued,
Wthh was successfully challenged before the High Court

of Madhya Pradesh by Sankatha Prashad Their stand is

~a5wfollows.?i-ii?7"

e - three
_ 7 1 There werelnnits in the Department (a)

Madhya Pradesh and Rajasthan ,(h).Uttar‘ Pradesh (c)

Narcotlcs Comm1551oner, Headquarters.Ap}Each unit had

: \/0-/ ot -

o c-
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its ‘own seniérity ~list'which resulted in ampmalies in

- promotions ~ when perg£dns in ' the = dnits compared

themselves with those working in'dgﬁéflﬁﬁits.

'cfflgﬁ7;%;ﬂTh£§;;W§Eitg@ﬁéht to be eliminated by
b;oviding:fof @ combined .seniority list based on
confirmation. Théﬁt'ﬁfdcgddfé also suffered from the
‘séﬁé”defiéiénéy;"j; T

I

7.3 " 'Hence a one man committee under Shri Shiv

‘Naubh' Singh OfoD:‘;Qaé‘éﬁbointed to ‘examine and review

“the”drgani%épiqﬁéifi;ﬁd;;éd_Ln-straf}ve set up of the

NarédtidS“bépdzﬁméhﬁ; {;I;f?wbhld appear that he had

._Mspbmitted‘hig_xeportjandfsqme,prdergghad been issued by

;ifheﬁﬁiﬁistfyf;pnff20;5ﬂigjh,gAReferring to this order

Shri Shiv Naubh .. Singh . wrote to the Narcotics

,Commissioner on. 30.3.1970.. (Annexure: CA-3 with the

reply) which, inter.alig,;statgdzag;ﬁollpws:-

Mg, As.1I. told-.you,. we.are.also considering

'~ 7+ the quéestion of rationalisation of the

various, ., -.cadres ,. in. ...the Narcotics

"Administration.” Pending the finalisation of

.. these proposals,. we.would suggest that the

. 'selectiohs’ and promotions for the new posts

.. .-May. be .made,  according. to -the existing

' Yegulatiohs, oh 'a provisional basis. It

~would  be advisable if the.persons selected

‘for ‘promotion are informed in writing that

.-the . promotions are liable.to: be revised and

regulated "'in the” "1light of the final

decisions regarding the rationalisation of
cadres etc." T

74" "The applicant and certain others were

““Upromoted as” Preventive  Inspéctors by .the Annexure-I
"' order ‘dated '1515.71. The appointment was described as

A R SRR T ST S ol S R I R R e .
tempoérary. "~ 'This order was not in accordance with the

directions given in‘/the Annexure CA-3 d.o. letter

dated 30.3.70 extracted above. Hence, another order

|
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was 1ssued on 31 1 73, (Annexure IV) which appointed the
~ncpersons mentloned that ‘order, "to officiate on
"ffpurely prov151onal bas1s and until further orders to
the grade shown '1n column 3 and from the date shown in
A"J,fcolumn 4 agalnst each" . The name of the applicant is
‘“ff;mentloned at Serlal No 12 and he is shown to be
app01nted as Preventlve Inspector from 16.5.1971. The

order ended as follows -

"The above officials may please note that
- their- seniority in the grade shown in col.3
above shall be decided later on. They may
-;also . note that their promotions are 1liable
to be revised and regulated in the light of
.. final. decision regarding rationalisation of
cadres etc." .

7.5 Final orders were issued on 6.6.75
"(Aﬁnékure“vii) " on the one-man '~ committee’s
récommendations. In so far as that order concerns this

OA, the following provisions may be noted: -

ka) The cadre of Inspector was unified merging
) ~the. - -Preventive . -Inspector, Inspector
cultivation and Inspector Factory.

(b) It was provided that recruitment would be in
.. . -..the - ratio  of 1:1:1 by promotion of
- Sub- Inspectors by .promotion from ministerial

.~ cadre, - i.e. UDC . & Steno, and by direct
recruitment@ :

;’;;Lé)':'The-;combined"seniority list of Inspectors

?".vwillpﬂbe;.on-_the; basis of the 1length of

: service -the.. respective grades 1n the

. .units concerned

(a). 4@kew1se,, the comblned seniority 1list of
- .;UDCs/Stenographers will also be on the basis
.., - of - continuous. length of service in the

""A;respectlve grades 1n the units concerned.

j7fPara' 6 of the 1nstructlons is important for
:Q our purpose It reads as.- follows.

:1;T;f13;§%1?§»': jﬁ"These._lnstructlons take effect from the
oo rel L date..-of * -issue of this 1letter and all

;]ﬁﬁ7promotlons/recru1tments to the grade of
© Sub- Inspector/Inspector should hereafter be

V“/
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made in accordance with the revised
4% Twde .- .- ... 7 .procedure. . All ‘ipronotions © made to the
A grades of Preventive
R o s ‘g5wanspector/GomashtayFactOryﬁi“Assistants/Head
DA Clerk on ad hoc basis prior ‘to the date of
issue. of-this-letter should-also be reviewed
by the duly constituted DPC to be held at an
fofe w0 e nearlywidates: AldTtheserad hde appointments
I will not count for the purpose of seniority
T T VI S fw;ginwfthe“respectivefgradeéfér”for the purpose
S of computing the minimum qualifying service
et ozt L to ~become-:eligible’ for promotion to higher

' grades."

7.6 It is stated that the DPC which was held
in 1975 in pursuahce of these instructions did not

follow the iinstructions in regard to the promotions

'2ﬁéaeifrom:ﬁDé‘Qfé:lﬁépéétdriafter 1970. The applicant

,z;ji'£l¢¢ﬁidﬁné£;ﬁaﬁé ngﬁ c6ﬁﬁirmed§as Inspector from 1974 if

'.' ﬁﬁinlﬁhéibrbcédﬁrénfhédaﬁeéﬁ fdr%oﬁed. It is stated that in
the confirmed seniority'wligt‘ of UDC, prepared in

sbﬁréhandé'df the Annexure VII:ingtrucpiQns (CA-1), the

apgiiééﬁf occﬁﬁiéd “al'iow'éiECQHYQiqg‘g}d not Jjustify
" his promotion from 16.5. 1971,
o ".;;7:é§§é;hﬁé;£ éfaéévin péfa 3—E of the reply
the reason for _issg%pq‘ the Annexure XII-A 1984 .

',ééniéﬁity_1is£:;fIﬁQiéﬁ?t;pgﬁﬁtherein as follows:-

T TS B A,

S e 2 .3-E"That " inh-* 19890, one Inspector alongwith
osnonil tohiseo L sole ! i ofher associates made
- repreésentation - to" the Central Board of
Excise and- customs, New Delhi stating that
the Board’s order dated 6.6.75 were not kept

ey DRI q”i-ihtﬁiview?~JWhile{" convening the 1975

A = 0% %o Departmental Promotion Committee. oOn this

g rir..representatiofi: - the” Board after careful

consideration’ in’ ‘consultation with the

Department of Personnel and Administrative

- #oivre o Reforms C (Rules -framing™ authority) have
: .1 . .observed ' thatéthe :promotion to the grade of

-~ Inspector:.: (Ordinary grade) made during the
© Year- .1970~73 " :8n*“the basis of unitwise
seniority, were not reviewed by  the
STorcammeanlowl aen v Deépartmeritdl f Promotion Committee, which was
against Board’s letter = dated 6.6.75.
. ‘Consequéntly ‘o ‘the ‘dirfectidns of the Board
all the previous cases of the promotions for
the period 1.5.769 to 6.6.75 were reviewed by

i the ‘constitited” “Departmental Promotion
wf4commi§t§éfﬁﬁiThe”$é§iority of the promotees

[T
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were recasted strlctly in view of norms laid -
“'down - and = revised senlorlty list was -
c1rcu1ated -as on 7. 2 1984.
7 8 It would appear from para. 17 of the regly
; - «. from the Boar
that detalled 1nstructlons were recelved/ln the letter
. No A 2~ 3020/55/80 Annexure III-A dated 28.6.82 (not
exhlblted) regardlng dlsposal of the representations.
Based on these 1nstructlons a DPC was held in December,
1983. The senlorlty 11st was recast assigning notional

dates to some promotees and published on 7.2.84

(Annexure XII-A).

_ _'éj,' Government have further stated that,

Hiagalnst the Annexure 13 judgement of the 1earned Single

. Judge of theh M P ngh Court a Lettery Patent Appeal

has been flled whlch 1s pendlng That judgement was

erroneously 1mplemented by issuing the Annexure XIV

: order_dated 4,2.1986 However, ‘this was Kkept in

abeyance by 'the, Annexure XV order dated 8.11.1986,

A Wthh at the same tlme, gave effect *o that judgement

1n respect of the petltloner thereln (Sankatha Prasadb

| pendlng dlsposal of the LPA.

9: | ItA is- aiso.pointed out that certain
offlcers senlor to the appllcant as Inspector have not

.;been 1mpleaded by the appllcant and the OA suffers from o

non- jOlnder of partles |

N f;ip; ';ﬁew have heard the learned counsel for
:the.partles }_ The 1earned counsel for the respondents
lJcontended that as can be seen from the prayers made,
'thlS OA is barred by llmltatlon and in respect of one
prayer, this Tribunal has no jurisdiction. Further, asall

\L—
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'*=xv order ‘dated g.11: 1986

' ’ralse tHat ‘i$sue now.

-,

e

(11)

" the pérsons:t&hoxfwould be adversely affected, if any

order-is’ passed allow1ng thls oA, have not been

,71mpleaded,‘ thls OA should be dlsmlssed for non-joinder

e (

"*36f'pér£ie§$*” AS " these '1ssues go to the root of the
5 mattérf we heard the counsel at 1ength and reserved it
ifér orders.’  ‘The’ only other matter heard on merit was

“whether thé = Government could have 1ssued the Annexure

e f

11. The 0.A. 'was filed on 21.1.1987 before
the Allahabad Bench. The learned counsel for the
*’“Tjappllcant p01nted out that the plea of llmltatlon was

¢

5T not taken before: that ‘Bench and 1t has also not been

1

““"taKen “in the‘ reply - Therefore the respondents cannot

=

SRR

1 e are unable to agree ' The case has

“cdme up'for'ﬁfinal hearlng now} There is a bar in
éSectlon 21 of the Act in regard to llmltatlon and it is

tHe duty of the Trlbunal to con51der thlS aspect of the

3o st

matter. No order' has' been passed earller in this

regard. Hence, the issue can be considered now.

. - e T . sy d .1
PR . Pl o Y DN

130 Prima fa01e,iall the prayers except the

‘prayer to malntaln the senlorlty llst dated 4.2.1986

(Annexure-14) and the prayer to quash the order dated

8.11. 1986 (Annexure 15) are barred by limitation. It

is not necessary for us to con51der the prayers made

seeklng the' malntenance of the senlorlty lists issued

3

Ryt the " memorandum dated 30. 12 1988 #_May, 1981 and

ST
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'14.6.1983, - all "of " which are wundoubtedly barred by °

-Timitation ~and ' one of them (based on memo dated May,

1981)" is" also'barred by jurisdiction.

® ¥ 14" The applicant received the’ impugned 1984

" 'geniority 1ist® (Annexure XII-A) on 14.2.1984 and
immediately, he sent a telegraphic representation to
the second respondent followed by a detailed
‘‘representation - copy of the representation is not on
. record’. .It:has, however, to be noted that there was no
scope” for ‘preferring 'a  representation~ because the
“Annexuré XII-2A'  memo madé it ‘clear that the principles
of seniority -cannot -be’ qu-estioned.: It is alleged that
»'dué to-the® influence of the local officials in the
'/ Headquatrters - 6ffice, representations of ‘the applicant
~.and- ‘'others -‘did not - bear any fruit. - In fact, it is

" -alleged that it was’not considered by the authorities.

15.: It-is"thus clear that the grievance of
“the applicaht’ atose- within a-period of  three years
anterior to‘ithe coming®into force, from 1;11.1985)of the
Administrative Tribunals Act, 1985. Therefore, in
" terfis of- Séction’ 21 of”that Act, the O0.A. should have
“‘been. filed  before 1.11.1986. -Hence, there is a delay
‘in filing*the: O.A. No- application of condonation of
~delay:has been filed.’
16. It is stated that one of the Inspectors
similarly affected, Shankatha Prasad, filed the writ
“petition: beforetithe  High Court of M.P. , referred to
7 above: It is' also-contéended’that the: 1984 seniority
;v 1ist {Ahnextire - XII*A)- waé quashed completely by the

e
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.seniority list. as 4it was. held: to:be unn

24704
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- High Court. .. Hence, a fresh .list had té_be drawn. The

- . respaondents;, were- bound. to redraw the .:seniority 1list

generally. in ,the light, of .that: judgement. Hence, the

applicant did not file a similar petition before the

{qﬂigh‘Cgu;t;p;‘Allqhabad.qr;moye;the Tribunal within the

period allowed for agitation:of; such:.grievance, namely,

- before 1:11.1986. , - .- .

T

it e oo 1740 s We, hgye;consigeredpthisgplea. We are

unable; to agree: that. the order.of the M.P. High Court

=+ (Annexure XIII)- -quashed: -the.impugned.:Annexure XII-A

#ﬂsgnigrity-}ist;iinmaits_nentirety)thqughythis was the

Ampression .which,.the respondents 1:.and;2 also had.

.. Further, a; perusal of para;33 of. the order of the High
-..fourt extracted;in.para; 3 -above;makes.it.clear that the

. ;= Yespondents ..were not called upon-to redraw the entire

ecessary. The

only direction given was that the respondents 1 to 3

~should. assign .. seniority: to.. the petitioner over

Respondents. 4.te-26 and -that-the seniority list was to
be redrawn to; this:extent;aloene.. ..

ER AR S

183 - The: learned.counsel- for, the applicants

-submits- that the:claim of-.fundamental.right cannot be

udefeated: by setting up. the-plea. of:- limitation. He

relies on the Jjudgement. of-the Supreme,Court in Ram

Chander Shanker Vs. State of Maharashtra, 1974 (1) SLR

a
2 Ao
A TIEAR I TR S T S R R

19..~ We::have:perused: that:judgement. That

».casevis-distinguishable.:, It: was a-- petition under

. -Artiecle 32- of the Constitutien.::There;:the applicant
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-was: informed © by -a'competent authority in 1960 that the .

rules of promotion ‘have:not been unified in the wunits
. which integrated  to form:the State of Maharashtra and
that the unit seniority 1list will be the basis for

‘promotion. .. However,. the petitioner came to Kknow

/ ~through a judgement . of -the" Bombay : High Court in

-Kapoor’s case .:in".1969 that unified rules for promotion
-hawg. . been notified. - It is in this circuﬁstance that
there was .delay: in  filing? his- writ ~petition. The
Court, therefore, held that the petitioner had a right

‘to .be considered : on.a similar basis as others of other

;5 units and hence that right could not be-defeated on the

ground ‘of Ximitation which ‘had . no  basis in the
-circumstance.  + In the  instant case, - there 1is no

-~ .question of '‘any.fundamental right being violated. The

; rapplicant. was ‘already <aware . of . the impugned 1984

i... seniority-list issued .on 7.2.1984.. He neither filed a

writ .petition in the High Court like Sankatha Prasad

-nor did he :file this 0.A, before.1.11.1985.

~20.. ..-The -learned counsel for the respondents

~.relies: on the- judgement -of the Supreme Court in K.R.

‘. Mudgal. and> Others Vs. .R.P.. Singh and Ors., AIR 1986

»8C -2086:. . That - was ia case where the seniority list was
;not. objected --to.in 1958, 1961 and 1965. . Based on the

- earlier seniority 1list, a seniority list was issued in

.. 1968 to .which ' an objection was raised in 1975. Hence,

~the .Supreme- ; Court held that the :challenge was vitiated

« -by laches.:. “It.:. was. also-held that 'after 3-4 years

-~ -employees must -have some assurance that their seniority

should: not:be disturbed. - ..

b

;X
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Mol o T 2021, 0 o Not, doubt, i’ the: “present- case 1is not
: delaYéd so :.. seriously . as -the “: abdve case but,

-« .-nevertheless; .it .isdelayed. and-barred By limitation.
win. 07220 The applicant next<contends that, in any
;..case, ‘the ‘AnnexXure* XIIT:"order of ‘the&:.iMadhya Pradesh
»~% High-Court :in Sankatha Prasad:is a judgement in rem and
- ~-that it should-ke given effect toby.the-respondents in

.. +:+ respect of :all-persons similarly-situated.

- [ S e 6 e -

©. ¢ 230 «wIn support.of histargument, the learned
“.ov e rrcounsels cites' thie. judgement coff the Principal Bench in
.. :-Tota :Ram:Sharma . vs. -Union of India & ©Ors., 1990 (2)
= s ATLT '618. - "-He. .draws our attention:to::.an observation
-1aﬁ;ﬁ”madeﬁtherein &0 the.effect :that the 'judgements of the
2oy z- Tribunal are - 'generally . in rem because’ the decisions
. . rendered ‘affect - .someone or i‘other  based on  the
-. dnterpretation of ‘rules and instructions. We have seen
.-.that judgement. That observation: has been taken out of
the context. It was made in the case of John Lucas,:
/1987 :(3)::ATC 323, 7. .Thatadpplicant was a third party who
L2 wasqaffected by :anfeariierijhdgementfréndered by the
.. Bench. .Therefore;,  he . -filedw . a- “’fresh Original
. Application for adjudication. It was héld that,in such
";aAsituation/the proper -course ‘of' ‘actionvis to apply to the
<o+ Tribunal to Lreview,wthe'ﬁarlierﬁdeciéidnyto which the
.+ petitioner ewas::nbtﬁ:aspartxfaslitt-haéﬂ affected him
o radversely. o It is:inthis dontext:-that: it was observed

r-¢  ~:that the -judgements of the Tribunal Zin nmost cases are

©wa rlonoticonfined:: tos sene: individual sbut is;more pervasive

and hence it would : affect: others:! also.as if it was a

judgement in rem.

L
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24. However it cannot be said as a general
”}1aw that every judgement of the ngh Court or the
- Trlbunal 1st'a judgement 1n rem. It depends upon the
facts of thel“each case and the nature of the order
passed by the ngh Court or by the Trlbunal We have
no doubt that the Annexure XIII order of the M.P. High
Court in Sankatha s case is only an order in persomn .
and the only person lntended to be benefited by that
'Horder was petltloner thereln.‘v Persons other than
iSankatha Prasad who“mlghtbe 51mllarly 51tuated may make
HTsuch a clalm based on that judgement.“ That is entirely
-Ja' dlfferent 1ssue “ It may, however; be added that in

'ythls OA the appllcant has not even made such a prayer.

25 a Of'course, when the appllcant makes the
) prayer that the senlorlty llst dated 4 2 1986, Annexure
~TlXIV be restaed b 1t llmplles that the benefit of the
':judgement ln Sankatha Prasad’ .case should be made
4appllcable generally, because the senlorlty list was
;redrawn on' the baSlS of such an understandlng of the

order of the ngh Court and c1rculated under the memo

'dated 4. 2 1986

26. ' It 1s contended that the applicant has
not 1mpleaded the persons llkely to be affected if this

'O A | 1s allowed Rellance is placed on Ranga Reddy

A

"and Ors 'Vs. a State of Andhra ' Pradesh & Ors.,
‘”(1987(Supp )SCC ‘15) and Government of Andhra Pradesh

and Ors. Vs. M.A. Kareem & Ors. (1991(2) SLJ 14).

L



“grlevance That has not been done

T serlal No 74

(17) uW'S

‘(
Y

4 27.' The learned counsel for the applicant,

A

d however, contended that what 1s belng challenged is

Pl

x"only a prlnc1ple and hence, 1t is not necessary to

-t -
0y ] A

o 1mplead any - 1nd1v1dual respondent other than
““:Government. - -
28.~ Wé have con51dered thlS matgter. We
PR . . <

"flnd merlt 'iﬁ" the objectlon taken by the Government.

'l ’-" - P [

We are unable to accept that what 1s 1nvolved is merely

w'a questlon of general pr1n01ple or a questlon of law.

'%Dlsputes arlse'” whether. the | appllcants were first

'promoted on‘ regular. bas1s or on an ad hoc basis and
.Whether they were conflrmed in accordance with or in
v1olat10n of standlng 1nstructlons and also whether it

was necessary to' rev1ew thelr Gcases by a review DPC.

R R Py

4These questlonszﬁ 1nvolve the merlts of individual

o4

'app01ntments " Hence _1t 1s necessary to implead all

] e

“.)those personsz who -are placed above the appllcant in

W,

" the senlorlty llSt agalnst whom the apphcant has a

ISR

IR

”29:'- We further notlce that admittedly, the
applicant is Jjunior to Sankatha Prasad who filed the

writ petition No. 128/84 in the High Court of Madhya

Pradesh The latter E place 1n the 1984 seniority list

‘ ““15 at serlal No . 75 I He 1mpleaded 23 persons as

B A N I S TN

'prlvate respondents The senlormost of them (H.C.

3 ox.

Punshl) ‘was placed 1n that senlorlty llSt at serial No.

”/""

[SYE

iy'24 and the. junlormost (G S Dubey) was placed at

- " PR e . 3 ‘\.”_. j \_‘ N

»a

;f:::@ﬂ,
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30. The appllcant 1s very much junlor to -

(18)

'’ Sankatha Prasad. He is at serlal No. 99 in the 19384

nseniofity:listl Nevertheless he has 1mpleaded only 10

contesting private respondents (R-3 to R-12) whereas)

Sankatha Prasad had 1mpleaded all the 23 persons over
" whom' he clalmed senlorlty) because all of them were
'flrst app01nted as Inspectors after he was appointed on
" 25.2.71. On that ratlonala the appllcant who was
"app01nted on 16 5 71 as Inspector should have impleaded

all those who were app01nted on a later date but are

Jplaced hlgher than h1m in the 1984 senlorlty list.

31, o Thej3 drawback | of‘:-not impleading
Wspec1f1cally all persons agalnst whom the applicant has
ﬁ%a grlevance:win' regard to the senlorlty can easily be
illustratedldquhe“ senlormost person 1mpleaded by the
appllcant is H. c. Punsh1 at serial No. 24 of the 1984

~.'senlorlty llst ' If the appllcatlon 1s allowed, the

\ wappllcant’ name should be shlfted from serial No. 99

" to 1mmed1ately above 'serlal No.' 24 i. e. above H.C.

" "Punsni. This;‘obv1ously cannot be done because this

would mean that he is to be placed above a number of

apersons llke Nabl Noor Khan, serial No. 25 and even

~'above serlal No. ' 98 V G.IVChunekar;whom he has not
'wlmpleaded as partles ' The “alternative“would be to
fﬂplace H. C ’ Punsh1 and others 1mpleaded by him en bloc
Lbelow hlm i. e serlal No.' 99. ThlS also cannot be

Efdone because thlS w1ll be unjust to these persons
because they w111 be placed junlor to persons who
-acknovledgedly are junlor to them For example if H.C.

,Punshl is’ placed €at S No.‘ 99A below the appllcant he

L

—
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'Punshl.

/

“)
(19)

SRS R 2

' w111 also be junlor to S No.H 98 V G. Chunekar and many

R S TR PR

| others who d1d not clalm. any sen;orlty over H.C.

T RN

PN S o oA
IRV N . -

B -t ,i':;:?[.‘

iyt - o &

-v'32. It may be added here that such a problem

. ‘:'(‘.": X ‘, _( : PN A

”onuld not arlse in the case of Sankatha Prasad even

S,

;though he too d1d not 1mplead all persons below H.C.

g

Punshl but above hlm ] He omltted 2 number of persons

on a pr1nc1p1e :v1z they were all app01nted earlier

o than hlm _ Therefore,Athe 23 named persons over whom he
:{clalmed senlorlty can be brought en bloc below him.
They will be not only junlor to Sankatha Prasad in

;accordance w1th the Annexure 13 judgement but they

; w111 be junlor to others,_whom Sankatha Prasad had not

x-3~—

£

:hllmpleaded,belng hlS undlsputed sen10r5

CMUoE ST

33 In the c1rcumstance, we are of the view

: that the objectlon_ taken by ) the_:respondents about

lhm1s301nder _of necessary partles W;s, valld and the

o

appllcatlon cannot be malntalned on th1s ground also.

.......

'.1.‘ ISR S S 'L“""

R I TR T S E O Yo BN A )
34. It 1s,_however, contended by the learned

counsel for 'the appllcant that the. senlorlty lists

o, 5.

" Which were; in force earller,_,the last of which was

-G

'hlssued on 14 6 83/ have been drastlcally recast by the

A gy

"1984 senlorlty llSt (Annexure XII—A) to the prejudice

mof the appllcant He contends that thls .gould not have

o iJ

o L el 3T E

been done w1thout flrst 1ssu1ng notlce to the affected

s #

partles.' He | relles on_ AIR 1963 .sc 1446, M,

‘ Choklllngam o Vs.“ i CommISSIOner ,ﬁ_of Income-tax.

) S 4 Sl 3

- 1ist

xyfTherefore, the lmpugned 1984 . seniority/ should be

quashed. - ﬂ/;v
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°35. . .We have considered this. plea. No doubt,

there should - be fair :play in .-administration and a

.- decision: prejudicial- to.an employee should not normally

be taken without -his.-being given a notice in that
“regard;;-However, in certain circumstances, it would be
sufficient if such an opportunity is given after the

event i.e. a post decisional opportunity.-

... =36. _We notice that.the memo. dated 7.2.1984
"KAnnexure)12—A)“iunder,cover of which the_impugned 1984
:seniority"list-ghas_been.isued;givgs-tﬁe~reasons as to
. why- such. a .seniority list was issued and the principles

followed therein. However, the = post decisional
opportunity has been substantially denied inasmuch as .
. the principles: of seniority adopted are made immune
from challenge. - That would. have been a good ground to
.- .challenge the: 1984 seniority list but;as pointed out
above. this . O.A. ... suffers. . from . several serious

7
objections about its maintainability... ..

37. We now deal with the last issue. The
Annexure-13 judgement itself has clarified that thé
.. " _resporidents : "were. not called upon to redraw the
seniority list as a whole. Yet this was done by the
., Annexure=XIV: order- -which circulated the revised 1986

seniority- list. -~ When-the mistake was realised)a fresh
order (Annexure XV) was issued to merely comply with
the -Annexure-13 . judgement :in strict terms i.e. giving
the benefit thereof _to:.-Sankatha Prasad only and
. simultaneously - the Apnexuﬁe XIV order has been kept in

abeyance. Inlbgur.‘vigw,‘the respondents were fully

>
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entitled to rectify the mistake committed by them in

“issuindg ‘the :“révisedi1986-seniority list (Annexure XIV)

4 j..’

5

“following ‘judgements: which ' we “‘have - hot found it

Touy e

‘‘and-decdide to“ keep:.it in'abeyance :pending a final
- detision’By-‘the’ High' Court of Madhya:Pradesh on the
-appeal filed :against’. 'the 1 Annexure-13 judgement.
‘Therefore, ‘théeir: ‘ordeér .at:..Annexurer:XV cannot be

~faulted - L T pen o b Tveeoone

38. However, as the Annexure-13 Jjudgement

Wi vitself has not become ‘final inasmuch as it is stated to
;aibétpenaihg lin ¥ appeal-before a' Division. Bench of that
“5Hi§hfcouft;'théﬁfatéwaLthe Annexures: XIV. and XV orders

will" uwltimately depend upon  the finhal decision taken in

that appeal. ..

- . e N T e N e e
BT A { T P S L LT U
£ e . 4

N

Tt .39..¢  Before we conclude ,we should add that

i the ‘learned ' counsel sfor theapplicant: and the 1learned

‘Counsel for the' ::respondents had also referred to the

necessary to consider. . iiz

i)"'-By: tHe''learned counsel for the applicant:

+AIR: 1984 °SC' 1831 Prem - Prakash etc. Vs.
L Union of Indidi& Ors. o e

e '
i [y

R . ﬁi1§90V(G}HSLR5491:BeerﬁSingh Vs. Union of

inIndia. feroang o e an s
“1991(2) SLJ 100%CAT; “P:L: ‘Khandelwal Vs.

WL Soaren:

“Uhioh of India. FOTElav

L
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AIR 1955 SC 233 Hari Kishan Vs. Ahmad ;,'

Ishaque.
AIR 1969 SC 1249 State of Orissa Vs.
' +iBiK. -Mahapatra.
ii) By the learned counsel: for the
.+ .respondents. . |
AIR .1985 SC 1367 Dr (Mrs) Sushma Sharma
etc. Vs. State of Rajasthan. |
AIE 1985 SC 1411 Union iof India Vs.
Tulsiram Pater.
Li§87(55‘ ATC &5'€ARamdéé’ﬁMahadu Handore

Vs.Joint Secretary Goverhment of India.

" 40. JFor . .the reasons mentioned above, this

.. O.A.. is.liable..,to be dismissed.:.It has only to be

added that ,theApartiegLagreed that the. order passed in
‘this O0.A. = will _also apply = to the following

applications:_

A:(a)'AO;A}H 1394/89, Govafdhén'Rém Vs. Union

of India & Gfé.'"

(B)  O:A. "'1395/88; Ram Shanker Prasad Vs.

Union of India & Ors.

(c).. O.A. -1396/88, Umakant . Srivastava Vs.

Union of India & Ors.

(d) O.A. 1397/88, Habibur Rehman Vs. UniogZn
of India & Ors.

‘

.[\
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Accordinglyw-_thESe.zapplications are also 1liable

v tobe.dismisseds T i

41. We have- to mertion here that other petitions

“‘%imiiér “fo that  filéd ”by' Sankatha Prasad in Madhya

Pradesh High Courtn' f11ed before the same or other

2H1gh Courte, have been _recelved by this Tribunal on

e

'transfer (para 5_‘supra refers) and they (Transferred

Appllcatlons . fqr, shprf) are pending for disposal.

Therefore, while the instant O.A. and the applications
referred to in para 40 are being dismissed, we have
to ‘make. . it :elear--that the .applicants concerned would

be entitled ' -to- tHeé benefits of - any final decision

“tHat > may ‘be ‘rendéred -either in’ the appeal against

“the 'Annexﬁreilé ':juagementu or in the Transferred

Application referred to abdGé; Jff,'teither in that

appeal or 1n the Transferred Appllcatlon, any direction

to that effect is glven

42. With these further observations, we dismiss
this. O.A. . .In.the circumstances there will be no order
as to costs.

L

43. In accordance with the stipulations made

by theé -counsél “for  the partiés, O.As 1394/88, 1395/88,

1396/88 and '1397/88 are also dismissed without costs.

44, ThlS order shall be filed in OA-1393/8R8.

Coples shall be kept 1n'each of the other 0.As along

.with the memo of partles in respect of each 0.4. -
(SMT. LAKSHMI SWAMINATHAN) A~ {N.V. KRISHNAN)
MEMBER (J) VICE CHAIRMAN(A)
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