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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

NEW DELHI

V
QA. No. 1392;^ 1908 199
TxAxxiiet

DATE OF DECISION 8*10*91

Anand Kumar Petitioner

Shri WahBsh Srivastaw Advocate for the Petitioner(s)
/'

Versus

of ro,nm-r-t. Respondent
Udyog Bha.an, Nbu. Dalhl-I and anothsr Respondent(s)

CORAM

TheHon'bleMr. S.P.PUKER3I,W1CE CHAIRMAN

The Hon'ble Mr. T.S. OBEROI ,MEP1BER(3)

c
1. Whether Reporters of local papers may be allowed to see the Judgement ?

2. To be referred to the Reporter or not ?

3. Whether their Lordships wish to see the fair copy of the Judgement ? |vi

4. Whether it needs to be circulated to other Benches of the Tribunal ? (vr-

JUDGPIEWT

(Hon*bl« Shri S.P.PIuksrjif Vice Chairman)

In this application datad 11.7.es the applicwit uho had been uorking

as an Attandant on a daily uage baaia in the Craft nuaeutn, Pragati naidv),

Neui Oalhi under tha Deputy Director in the Office of the Davalopsant

Commissionar for Handicrafta of thie f^iniatry of Commarcat has challangsd

the order of termination of his aarvicea and has prayad that tha

reapondanta be directed to reinstate him uith continuity of servica

and full back wages. The material facts of the case are as follows.

2* The applicant was recruited as.Gallery Attendent through the

Eraploymant Exchange after an interwieui and joined duty on 23.11.19a2.

According to him he bias kept in continuous employment till 30«6.lg84»
op

again given employment a short gap of .three days from 4.7.1934 to

30.9-84, again with a short gap of sixtsen days raengagsd fra«

17.10.1984 to 30.9.1985 and again with a gap of nine days , reengaged



w

from 9.10«19B5 to 3C«S.19a5, In support of the period of his

service he has produced a Certificate dated 14«8*86 at Annexurc-A

issued by the Deputy Director of the Crafts nuseutn* His grievanca

is that on the Ist of October, 1986 his services uere terminated

without folloiding the procedure laid douin in Section 25r of the

Industrial Disputes Act* He has challenged the termination of

his services further on the ground that four persons namely,

S/Shri Ravinder Palf Sant RaiOf Chat F^am and Ishuar Chand t who

uere junior to him, have been retained in service violating the

principle of 'last come first go** He has argued that having

completed 240 days in a year, he is entitled to the protection

contemplated under Section 25r and 25G of the Inctustrial Disputes

Act* He raised an Industrial Dispute , but the Labour Commissioner

vide his order dated 1*9«87 at Annexute-C rejected his case by an

ex-parte order*

3* In the reply dated Sth December, 1986 the respondents

have stated that the services of daily wage workers are dispensed

with ae soon as the purpose for which they are takan » is over*

It has also been stated that the Industrial Disputes Act is not

applicable to the Crafts Museun as it does not come in the

category of Industry* In the paxawise written statement

respondents 1 and 2 have further stated that since the cause of

action arose on 30*9.86, the application is time'^arred* It has

further been repeated that services of daily wage workers are

dispensed with as soon as the purpose is over.

4« In the rejoinder t!he applicant has denied that the purp«sa

for which he had been recruited is over* He has also contended

that the respondents* assertion that Labour Court has no jurisdiction

does not debar the jurisdiction of the Tribunal* He has argued



that the Tribunal has jurisdiction to adjudicate upon this case,
{

5» Neithsr of the parties nor their learned counsel were

present despite the fact that this case has been allowed to remain on

daily board since 19*9«91« The applicant had, as a matter of fact,

filed a Wiacellaneous Petition for early hearing on uihich the Hon'ble

Chairman directed on 11,7.90 that the case be listed for final hearing

on 20»11,90. Wo appearance was entered pn that date. Thereafter

from 9#8,91 the case uiao listed as a Special Bench caae. Considering

the circuaatancea of the case and the status of the applicant who js

a low-paid employee, ue propose to dispose of the application on

merits as follous*

6* As regards the preliminary objectii^ on limitation, ue are

satisfied that the cause of action arose after the Labour Commissioner

passed the order dated 1«9«87 at Annexuro-C rejecting the applicant's

case for raising an Industrial Dispute, The present application
\

was filed on 18th 3uly, 1988 well within the period of limitation of one

year. The respondents hawe not specifically denied the averment made

by the applicant that four persons junior to him have been retained

tiihile hie services have been dispensed with* This» according to us,

is discrimination violating Articles 14/16 of the Gonstituion of India.

The only reason given by the respondents is that the services of casual

uorkers can be terminated in Government Department as soon as the

purpose for uhich he uas taken, is over. This general and bland

statement doss not , to our mind, justify the termination of the

applicant's services while his juniors have been retained. It is

nou/hsre stated that the purpose for which the applicant ' per se *

uas recruited* does not survive. Having been kept under continuous

employment with short breakst for moriB than three years it does not behove

the respondents toNsummarily terminate th® applicMit's services uhila

^ . retaining his juniors. In A*Padamavally and ors. v.CPUD and Telecom^
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1991(1)AT3 197, a Fiue Member Bench of the Tribunal held that

this Tribunal can entertain an application even in a case falling

under the Industrial Disputes Act if there i3 violation of natural

justice or Article 14 af the Constitution. The following obserwatians

of the Five Member Bsnch uould be pertinents—

" 30, A reguBis of the above decisions would go to sstabliah

that administrative authorities also ar® required to act

fairly and in accordance with the principles of natural

justice when determining rights of parties. If the

authority acts, contrary to lau or the statute* the action

of the authority can be eat asida by the superior courts,

exercising jurisdiction under Article 226 of the Constitution
of India • Alternatively, it is open to the employee to

plead violation of Article 14 of the Constitution and thereby
seek redress without approaching the Industrial Tribunal

for adjudication of rights vested under the provisions of the

ID Act. The dsciaions relied upon by the learned Standing

Counsel for the Central Government Sri fladan Mohan Rao

do not militate against the view that if an order of termi

nation is passed in violation of statutory requirament,

it cannot be declared invalid or a nullity . None of the

decisions cited namaly Praniier Automobiles case or Rohtas

Industries case or Baaant Kumar's case or the Full Bench

of the Patna High Court rendered in Dineah Prasad v.

State of Bihar, lay down that uhare an employer has termi

nated the services of an employae contravening the statutory
requirements contained in the ID Act the High Courts cannot
interfere under Article 226 of the Constitution. It has

noujhers bean hald that the High Court cannot declare the act

or the ordar sought to be impugned aithet a nullity or as
invalid and to direct reinstatement in the case of termination

from service."

7, Since in tha present application before ua there has bean

a clear violation of Article 14 of the Constitution, without going

into question of the application or othet«JisB of the provisions

of the Industrial Disputes Act, ue allow this application and direct



> i

• 5. vn :

tha respondent® to reinstate the applicant forthwith and sanction

to him back uiagee for the periods any of his juniors oisr* allowed

in casual employment after 30,9.1986. Action on the above lines

should be completed within a period of three months from the date

of coBimuhication of this order. There will be no order as to cost»«

V
(T.S.Oberoi)
Member(3)
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