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DATE OF PECISION-.OctobBr 31 ,1990.:

CA eie/e?

Shri R.f".. Balani & 12 Ors,

Versus

The Secretary (TO) i DG(TD)
and another,

OA 1D47/B7

N.G, Bassk & 2 Crs,

Versus

The Secretary (TO) & OG(TD)
and another,

OA 1070/87

I.K. Kapur 4 11 ^rs.

Versus

The Secretary (TD) and DG(TD;
and another,

CA 1390/88

S,V. Bhopsrdikar

Versus

The Secretary (TD) and DG(TD)
and another.

... Applicants,

,,, Respondents,

,,, Applicants.

,,, Respondents,

... Applicants,

Respondents,

Applicant,

Respondents,

CORA!*]; The Hon'bl® Hr. 'Justice Amitav Banerji, Chairman,

The Hon'ble Mr. B.C. Mathur, Vice-Chairman(A).

Fcr the Applicants.

For the Respondents.

• and-'"-

Shri B.N.Singhui,
counsel.

,., Shri Sw C, Gupta,
. Sr. Counsel uith

Sh.M.K.Gupt^^ri P.P.Khurans,
Counsel,

( Dudgement of the Bench delivered
by Hon'ble Mr, Dustice Amitau
Banerji, Chairman )

These four Original Applications (O.As) have been
i. i

filed by persons uho claim thst the continuous ad hoc
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period of serv/ice as Development Officer ish the Directorate

General of Technicel Development, rendered by them should be

treated as regular and counted as such towards seniority. They

have also prayed that the Respondents be directed to place them

on the basis of their dates of joining the service as Development.

Officer, The questions raisetlin all these four C,As are similar

and they can be decided by a common judgement.

In O.A. 818/87, Shri R.rn. Balani & 12 others uere all

appointed initially as Assistant Development Officer and thej||p

promoted on ad hoc basis as Development Officer. Subsequently,

they uere regularised as Development Officer, The dates of their

initial appointment, ad hoc promotion end regularisstion as

Development Officer uere different.

The first Applicant Shri R.F;./Bslani uas appointed as |

Assistant Development Officer W.e.f, 4.2.1566 and then promoted

on ad hoc basis es Development Officer u.e.f, 30.1.1971 and

regularised as Development Officer u.e.f. 20,3,1973.

The;iast Applicant "No.-:13 Shri'.V. Seshsdri was appoin'. ' as :

Assistant Development Officer u.e.f. 23,10.1969 and then promoted .

on -ad hoc basis as Development Officer u,e,f. 1.12,1975 and

regularised u.e.f. 16,4.1982,

The Applicants No. 1 to 7 have been further promoted

as Industrial Adviser and/or A^dl. Industrial Adviser and
' ' • ' • ' . --«o- ' .

continuing as such but their seniority right from the stage .

of Development Of ficers (Engg) is still afTectedr vis-a^vis the„._

direct recruits inasmuch as the applicants Nos 1 t(5 13.ue-»Been

shoun jun|Dr to the respective direct recruits. The applicants

allegaei^that this has caused serious prejudice tc their rights

Otf, j
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and interests.

The respondents frstned recruitment rules called as

Directorate General of Technical Development (Class I Posts)

Recruitment Rules 1963 notified under Article 309 of the

Constitution of India vide notificetion dated 30,11,1963.

According to the recruitment, the criteria of appointment

etc. against the post of Development Officer (Engo) has been

50^ by u/ay of- promotion and 33.33/S by u-'ay of direct recruittpsnt

and 16.66^ by transfer failing uihich by direct recruitment,

^ The criteria for promotion uas for'5 years experience as

Assistant Development Officer, In 1982, s fresh set of rules

were framed,uhich uere called as Directorate General of

Technical Development (Grade A Posts) Recruitment Rules,

1982, Under these rules, the method of recruitment to the

post of Development Officer(Engg) uas 50% by promotion

failing uhich by transfer on deputation (including short-term

contract), failing both,by direct recruitment. The remaining

10^ posts uere to be filled by transfer on deputation inclu

ding short-term contract. The applicants' casje uas that the

continuous a_d hoc service as Development Officer immediately

before rsgulsrisation is required tc be counted towards regular

service by the respondents,, But this has not been done.and,

therefo.ips, the rights and interests of the applicpnts heve been

sly affected. It uas then stated that a number of

ents uere appointed by uay of direct recruitment through
— . -A. ,

. P . S, C, The particulars of names, date of appointment by

UPSC and date of joining are mentioned in paragraph (xvii)
/
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to the D.A. These officers uefe plac|d ahead of the

, applicants although they, ere acting ,as Dev/elopment Officer

3' ; i^rom earli.er dstes. On 1,,4«1?B4, the respondents released j

thevSenj^pj,j^^y 2j.st uhere the position of the applicants in

' ."j -toriTis of seniority hcis been incorrectly shoun. Their ad hoc

period of service has not been counted and they have been

: i shoun junior to the direct recruits. It jwas stated that

the applicants No. 1 and ,2 uho hiad ucrked as Development

-iCfficers continuously from 30,1,1971 hove been placed juf^pr J
' to >an off-ic.er joining : on 1 ,5,1976. The applicants claimed

• that-even though, they, were, qualified as Development OfficJl^s,
c. ,, they uere denied regular prpmotipn tc the hiohsr grade but

- uere: allpued to continu.e in ad hoc capacity long after the

! regular uacancies had occured. They urged that the long

r period of ad hoc service rendered by e? ch of the applicants

, cannot be Ignored and they are entitled to be treated as

regular from their original date of promotion as Developtnent

.. Officer,, The applicants, continued to raise objections t|f

against; the . aforesaid , impuoned action ,cf the respondents, -

But the respondents, .had adopted the negative attitude to

"-j their : representations^ Hence a quBstibn arose for deter-

: - ; i ... . mi-natiDn of .seniorj ty. taking, into long period of officiation.

. , Ttie seniority list. ^draun .up in the,year 1984 was not dorrect

and -deprived the applicants' continuous servi^^ .Te^,de

on a.d- ?hoc. ba^si.s fAt -the purpose of seniority. The applicants,

c • ». therefore^ ..preyed that the ,seniority list of D^elopip^nt-

Officers prepared by respondents as on 1,4.1564 sH'buld be
t •

/

jdered
"f!
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DUBshed as invaiii^' snd the' fespcri'dents msy b'fi' directed tc

count the'pBriod of officia'tion of e^ch of ^thV'applicants

tDusrds reouler service as Dfe\/el6pment dffi'cer and refix

their senicrity. 'They further prayed thet the 'respondents
/

be directed to hold that the spplicBhts are entiLled to all.

consequential benefits and to compile a proper and v/alid

seniority list in accordance with lau.

'In their reply on behalf of the tespondehts, an

objection uas taken as to the maintainability of the C.As

on the groundof being "barrel by limitation". The applicants

have come v/ery belatedly t'd" the Trlbunsl and they have not

even explai ned ' rtach^ day delay ." Eiven dtheruise, there uas

no sufficient reason for condonatibn of delay. ' It uas further

stated that in service matters, the seniority list is not to

be disturbed uhere the persons included haue acquiesced in it.

It uas stated that the departmental officers.are generally

promoted on a^ hoc basis against the "vacahdies reserved for

other categories such as direct recruits/d'eputationists when

such officers ere "not immediately available, ' Such £d hoc

promotees are reverted as soon as the direct recruit UPSC

nominees' or deputc-ti onists are available. Ad. hoc arrangements

ere resorted to as recruitment by th'e UPSC and completion of

ilities precfe'dent to appoi ntme nt ' tak^ co nsi derabl e time,

''|̂ |fSucft."'̂ Dmotlons 'are, therefore, nece,ssar-il.y to be cn ad hoc
ff^basi^^ The beneficieries in these arrangem'ents are the
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Departmentsl Officers so prcmcted. But t)%s concession is' '
^ •- I'-' - - ^ ^

" • ' • •• •' •• ' •- t :•'• •- ^ • Q='-- O'-'i .,hr':-,.;

not to be taken as a matter of right for the Department has

discretion tc keep the post vacant until such time the regular

candidates are available. The seniority list prepared by the

department is in eccordr.nce uiith the instructions of the

Department of Personnel and it cannot be charrged until the

Department of Personnel revise the guidelines., It uas stated

that the applicants are not entitled to count their a_d hoc

service touards regular service and consequent seniority, .p
issued by the

' ,ir) accordance uith the instructions £ Department of Personnel

and Training. The applicants have derived benefit of

ad..hoc promotion, against vacancies reserved for others and they

npu uant to derive further advantage through it in terms of

revision of seniority and lasting benefits flcuing from it.

The posts were filled on ad hoc basis including those reserved

for the Direct Recruits. However, uhen the direct recruits

uere available, the departmental candidates u^re assigned their

rightful positions in the seniority list. The ad hoc. service,

even if without a break, does not count towards seniority as

all ad hoc persons are to be shoun belou the regular candidates.

Further, it uas urged that the applicants do not appear to

know the difference between " continuous 'a^ ll2£.' service^' and

"continuous •officiating' service". It uas pcinted out that

the continuous officiating service is service pandered on'-

regular promotion through Departn^ental Promotion Cp.pMttBe ...and

is counted towards seniority. This positicn has been-ctrrectly
i '

drawn up in the seniority list. ;Lastly, it was stated tha^t there
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uas no ifnpropriety in drawing up the seniority list ofi

officers and in the additional plea it was stated that

the Application is bad for non-joinder of necessary parties

as the applicants have failed to implead the persons uho are

likely to be affected in the event of the Application being

alloued,

A rejoinder was filed denying the allegations and

the contentions raised in the reply of the respondents.

It, uas .stated there that the applicants were under the

^ • earlier
bonafide belief and they could not file the C,As/unless

there was a final order stating that the seniority list

dated 17,4,1964 uas being treated as final, ."They uere

ontitlad to get condonation of delay on this ground.

Reference uas made to the case of NARCNDER CHADHA

V/s. UNION OF INDIA (19I36(2)SCC 15?) and it jJas further

stated that the reasons given by the respondents themselves

shou that the quota rota system failed and for that reason

the applicants cannot be made to suffer. Lastly, it uas

stated that the Application uas not bad fcr non-joinder of

necessary parties. Since the challenge tjas on the general

principles regarding fixation of seniority, other persons

uho uere uxongly shoun seniors on such principles uere net

^S^i^si^^cessary parties,

\ There uas also an 1^1,P, under Section 27(3) for

condonation of delay, filed on 27,5,1987 in uhich it ues

r

/



.W'

--:#; -/•^v

- e - • • : r ' %

-f . .Stated that; some of .the. epplicap|i9. inpludjog Sarv/ashri
'.' •• •

: Gil:, ;Ksshuani, .S.I<,,Bhatia and T, Rsmpsubrsnianiarn, made

^.ufittBn.T8prpsentations;end others yerbaXly rep resented to
..!i?espDndent,No.;1 after the release, of, ;t,h,e impagnad seniority

. : . . list tG; correct the. same ..and place the applicants at appropriate

- :/ , place ,pn, the. basis ôf. thai r :oriQina.I plate^ of promotion.; In
, , the case pf;Shri^ S.K; Bhatia, ane of th^ his

1 representation uas turned: down by. the, Resp.Qadent. No. 1 vide
Ip.

- letter^^^ without .stating any ,reasons. Similarly,

I - - ' ^ r 3-thie •representation of .ShTi A.
5 jt was stated that the attention of the respondents was draun

I to the decision in the case of K.N. rishra rendered by the

Principal Bench, the case ef Narender Chadha decided by the

... Supreme Court and the case of S.C. Kacktauana, decided by the

. Principal Bench on.6.3.1967, with a request to follou those

decisions and to suitably amend the seniority list. ..A copy
order of ^ . a.i.

of the/Supreme Court was asked for by the Department in thegp

case of .Vitj.iy -Kumar, one of the applicants, on 15.12.1966.

It was,supplied but no reply had been sent.

Similar pleas .were taken in the cases of N_.G. Basak.,

T.K. Kapur and S.V. Bhopardikar and others. The plecs,

replies and the rejoinda^ uere more or less on the same lines

as in the case of Shri R.r-". Balani.

, Ue have heard learned counsel for the-parties and .
• • • s - , ^ _

-also considered thei.r arguments.

t
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' ^̂ " TherV are threis 'fpsih' contentions in thesS =b^ges;

^rifsti^', ujhether, the Applications •are^ mairttainebile bs they

' seek to chaliehge the seniority list^ of 19BA-5in the years

19B7 and 1986; secbhdiy, uhether the applicants are entitled to |

'claim the period during which they officiated as Assistant

beVeiopmeht Cfficer or Development Officer on ^ hoc, or

officiating basis till their TBgularisation;;thirdly, uhether

• the case of" the applicants 1^' covered by the: decision of the

• Supr'erne Court Vn<ThP nr-rprt. Recruit CTas's H- EnnynPgr^na

'V' nfFrngfs /^ssobiation Vs. Staf'̂ nf (Maharashtra( 1990.(2) 3T P-264).

FIRST POINT

There can be no dispute that the 198 '̂ seniority list

is being chairenced' in these O.As 'in the year 19B'7 in the

n^^P^'nf R.I^. 'galarii, N.G: Basak and UK., Kapur and" in the

year 1988 in the case of S.W. Bhopardikar. There is an

application for condonation of delay. under Section -21 (3) in

each C-.A. The applicants were auare of. the seniority list

of 19B4 in the year 1985, Ttiey did not' file any urit

petition in the High Court or any Application un:^er Section

' •'ig^in the Tribunal. The respondents contended that there uas pn

inordinate^cieiay^ in" chairsngi^^^^^ order-of•T9B4 and the D.As

filed in the years 1987 and 1988 were hopelessly'belated and

i by limitBtioh' ahd" the' further ple^ fhat the Tribunal

shou not interfere" in'a matter of seniority uhich has been

fded long ago and it uould be a trevesity 6T justice if an

order is made to accept the seniority list "aftRr such a length

of time, • Oft
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rvf It? is ^uej.l> settled-jth:ai'-uhr delay or

• o lachep, the same ;has, to :be .expl;ainod _m(Bti.puio,usly It has

. ^b,eon; laid: dcpyn by; the Supreme; Court that in^case of delay,
, ' I •

>. . aach day !s delay has to be ejcpla-ined, . Similarly, in the
i•
i

i --case of lachesj jthe applicant-mu:st give sufficient grounds

I • of
for explsining .laches; f^ere makang/the prayer'for condonation

! i >;Of delay, is not enough, • 'It uss also contended that the reason;

,giyen ih the : • .under ;Section 21 (3) ' of the Act,, does not

tgive;partiGulars:Of the representation made by each applicai
the dispute in seniority list

3-; .as ^bo yhen they came ?to know abnut/and uhat did they do fjf.

: thereafter , Gopiesr of. the, representations have not been

filed nor their dates haye.ybeen mentioned. ,Further, the facts

•i.' . jahd circumstances j set out in the : a foresaid. PO,P ♦ cannot be said

to „bs .adequate or sufficient to condone the delay,

, ' , .Ue:.haue fheard-learned counsel.,, for ^the jparties on this

: i ,aspect .of the matter and. ue are. inclined_;t,o agree uith the

: ir: I'earned counsel for the parties. But ue find; one difficul^,

: ..Reference may be :made to the order: dated .18, 7y1986 passed by

: —Div/ision Bench on n.P. Noi 1001/87 in D.A* No,1070/87 ( itE..
' «•

.; .lr; KaOur -Us. -Union of Indie). ; This, shows that the .question of

: . condonation of ;delay"Came up be fore the Division ;Bench, The

prayer for condonation-was opposed by :the .Respondents on two

.grounds; . firstly, .no objections were filed b^y th^j^pi^^ts
4* " ^ ' ^

to the seniority .list -issued uith e.ffectifrom 1«4.1S£4; secondly^

< * -

this seniority list merely carries.forward.the. seniority of

the applicants determined nearly 16 years ago and that having

become final,cannot be questioned at this distance of 'ti^ne,

" ^ ^ •.
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" Tha'Diuislbn-Banch obsBrOed-that as-f^r as the first

ob^ebtibn fiias cdhcerned, =the seniority list-; isSued by the

Respondents '(Annexure :P<-2) uias not finali- ^ It" invited
\

< objections, if iany, uith regard'to the fkptual errors/

• omissib-ns iJhibh ue-re required to' be •filed .hot later than

15th- nay^ 1984, *' The Bench took. the vyieu that even if no

objection lijas filed, - nothing prev/ented the riespbhdents from

correcting the factual•errors/omissions, if any, and issuing
/

a final list or declaring the said list-as final. The Bench

furthssr took the view that since the seniority list has not

• been finalised but is npu being acted upon, £)A 1070/87 cannot

be-deemed as time-barred, . • ' ' = •'

• As regards the second question, the Beiich'took the

<vieu that eiren if it is held that the Application uas not

time barred qua seniority list of 1984,' it does not follow

thiat the applicants are entitled to the relie f claimed,. That

uill. have to be c&nsidered on its oun merits,: Further, the

respondents"took the plea that if the seniority list is

Ct-

disturbed on the -basis of th^s^ principles, al 1 .persons uho

' uould be affected uill haue_ to, be,jpined^ circumstances,

" the B^nch admitted OA No; 107Q/87 'and directed ^the applicants

to implead the persons likely to be affected in.the event of

ication being alloued as , patty respondent,

nee the point had been adjudicated upon and decided

^and RoJ''̂ ^set aside or recalled, the order passed ,by the Bench

will be deemed, to. have become final* '
0^
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Similar.;Rlea9 vheuej bcen:.ta'ken: under Section

^2^(3r'of the'other'c.As,^^ the same

p^le^sV W^isw of th^^. the order dated

1B.7.19Bfi.', ye are /inclined to take a different view in the

connected C.As. It neans, going into question of seniority

in a;i these C.As. Although it questions a list which has

become final Idrig ego; we are, howev/er, of the view that

it.wquld/be^in the interest of justice to over-rule the
preliminary objection in Point No, 1mentioned above. ^

the second question: for consideration is whether the ^

period of :officiation or on hoc.,basis is to be teken into

consideration for computing the seniority of a Government

Vervaht. In the^^case of NARENDER CHADH A(Supra), the Supreme

•CquTt was considering th:e cases of officers of the Indian

Eccnomic^ervice and'the Jndien Sta^ Service. They

uere asking Tor Wihg dohfirmi^d =ahd regalarised in^he

posts held by .them as, and f rom the dates uhen they became

due for confirmation or regularisation in accordance with

the relevant rules and to consider them for all future

promotions when due on the basis of such seniority. In

parWrapW^^^^ observed -

"But we are faced in this case with the problem of
resolving conflicts which have ari.se.n .on account
of a violent departure made by the
the Rules oT recruitment by allouipg those, uho ^e
appointed contrary to the Rules to hold the posts^
continuously over a long period of time. The
question is uhether after such a long periodit
is open to the Government to place', them in seniority



7^.:4- 13 -

• : at a plBce-loi^tBr ihan the place' R^ld by persons '

„ . / ^ I, recruited after they, had been ?
promoted, and uhether it uould not v/iolate
.Articles. 14 and 16 of ^the Constitution; If the
Government is allowed, to do so".

The Bench thereafter observed -

• "It is significant that neither the Government has
issued orders of reversion to their former posts •
nor ha^ anybody so far ,qu(?stioned ,the .right of
the petitioners to continue in the posts uhich
they-are. hou holding. .. Tt uould be unjust to
hold at this distance of time that on the facts
and in the circumstances of this case the

.petitioners Sre not holding .the .posts in Grade IVi
The above contention is therefore without substance.
But we,.,houever,. maHre it -clear that it is not our
view that whenever a person is appointed in a post
without following the rules prescribed for appointment

, to. that post, he should ,be treated as a.parson regularly
appointed to that post. Such a person mey be rever.ted
from that post. But-in a case of the kind before us
where persons have been allowed to function in higher
posts for 15 to 20 years with due deliberation it would

. .. . be certainly .unjust t,o .hold that, they have,,no sort of
claim to such posts and could be reverted unceremoniously
or 'treated as persons not belonging' to the Service at all,
particularly where the Government is endowed with, the
power to relax the rules to avoid unjust results. In

, the instant case th e Government has also, .not expressed
its unwillingness to continue them in thssaid posts".

After going through the case of G.S. Lambs Us. Union of Indi^

(1585(2) see 6D4), their Lordships observed in paragraph 18

^ under - • . v

; .Court ultimately quesh^e.d the seniority list and
ected the, p,reparation of senior.ity list on the

^^si.s of length of ,continuous officietion in the
cadre. The facts In this case being almost identical
there is no reason why the view expressed in G.S. Lamba
case should not be adopted here also"
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iTlneiri Lordsblps: yltifnstely- diiWct? Governmont . .

,.. tP-1reeti ^ been promoted ,in . .

' this cBse'̂ Vb sev/e'ral' pbstS in" Grade IV in each of the two

S^fVicBS" icontraJriy to the. Rules; ti}l.l nou. ss having been

,;,~regulpr.ly; appointed, tp^ the said posts Xn' Grade lU under

' ' Rule eClKaiCii)'ahd a'sei gn tKfeaf "sen: ort^ty in the cadre uith

effect from the dates from uhich they are continuously

officiating in the said posts.

In a recent decision by a Constitution Bench of

the, Supreme, Court in, the cage of 'The Direct Re cryit.

: Class-ri'E'noimeerino Officers; Associatinn \/s. State of

^•I^aherashtra fSu^ral, the Supreme; Courts held, that once

#

•an incutDberit is appointed to a post'accorai'rig to rule,

, , his-®Bnioi;ity .has, to be counted from the date oF his

appolntmsnt and not according ^tD, ;thB ,date of his oonfir-

niatiori,'' In th'lS'̂ ase,: srtef dealing uith the principles

•v:i;ai:d 'ddun ••in .the case nP S.-B. ..PATUARDHaK i •CR5. STATE

^•'nr EAHARflSHTBA.'(ie77(;) SCR ,775), it was reiterated in tf

•. -J

follouing uords - .

jl"?.vA"Th-^./firihci^le»-for deciding, inter se seniority has
to conforn to the principles of equality spelt out
by articles 14 end 16.' If ah appointrtient is made by

. . uay, of .-stop-gap, considering the
, , I:: claims of all"-the. eligible/persons and uithout
; . fpllcuing,,the rules of appointment» experience

on ,such^ appointment cannot be equated^,^,ith-r^h^^.^^
experience of a regular appdlnte&^^because of thftr-
qualitative diffe'renfce in the appointment. To

, ^ equate the tuo would be\to treat tuo unequals as'"
^ equal uhich would violatV the Vn\jality clau^. •

But if the appointment is made after considering,
the claims of. all eligible candidates and the
appointee continues in the post uninterruptedly /
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• till'the rWlularisatlon 'or-his-service in

accordance with the rules mede for rsguler

substantive appointments, there'is no reason

, to sxclud,e the officiat,ing_ service for purpose

of seniority. Same uill be the position if

the initial appbintment itself-: is ;made,

. accordance uith the rules applicable to

substantive appointments as in the present

case.. To,-hold otherwise ,uill be discriminatory

and arbitrary".

Referring to MARENDER CHADHA'S CASE (Supra),the

Supreme Court held that it uas a case uhere the officers

uere promoted although uithout following the procedure

prescribed under the rules, but'they continuously-uorked

^for long.periods of,nearly 15-20;years on the posts

without being reverted.. The period of their contimuous

officiation uas directed to be counted for seniority as

it was held that any other view would be arbitrary and

violative of articles 14 and 16, . The fbilduing passage

thBrefrb,m: is of significance

"There is considerable force in this view also,

Ue, therefore, confirm the principle of counting,

towards.seniority the period of continuous offi

ciation following an appointment made in accordance

with the rules prescribed for regular substantive

appointments in the service".

Referring to the decision in Patuardhan's case

i the, Supreme Cpurt held, -

"In such a situation it'is not expedient to depart;

from the decision lightly. It is highly desirablie

.that a decision, which concerns a large number of

government servants in a particular Service and

1»ljhich has been gieen after careful considerr-tion
, "S^of the rival contentions, is respected rather than

scrutinised for finding out any possible error. It

i
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in, the ihterBst of the Seryice to

unsettle a settled position every nou and

.It is' ci^ar 'from the aboue that the views tak.on

~ih the cases oF G.S, L£mba. Patu^rdhan and Narender

Chadha(Supra) uefe confirmed on pVinciple-by' the

Constitution Bench of thes SupreniB Court, ' ,

llle hou take up'point No. 2, The question is

uhat is the 6fir®ct Of the" Supreme Court's decision in thc^case
of - *The Direct Piecruit' (Supra) . IJe hav/e already referred

the passages ibf lthb-idecision of the Supreme/Court. But

•' -i .I. ••

it u/ili be necesseii'y tb:.Quote" feub-paragraphs (A) and (B)

of paragraph 47: ' ^ ^ -
I . '

"16 sum" up, ue hold' that: •

(a) OncB an incumbent is appointed to a post

. according to ruJs, his seniority has to be

counted: jfrom the. jdate of his appointment and

not according to the date of his confirrration.

The CDfollaty of the above rule is that

uhere the. initial, appointment is only ad hoo ||||̂
and not according to rules and made as a stop-

5 gap larrangement,- the officiation in such post

cannot be talfeen into account for considering "

the seniority,"

^ ^ (B) :If the init.iar appointment is not made

by following the procedure laid down by the

rules but the appointee continues in the post

, . uninterruptedly till the regulsrisation of his

service in accordance with the rules, the period

of of ficiating service uill be counted/*,,• ,,f. ..
r. .fy

The first para 'A' and the cprollary differ

about the imanner of . initial, appointment. If it is

according to rule,;his seniority has,to be counted from
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the date of his appbintmeht. But if tfte initial ,

appointment is not according to rules-and is ad hoc .

and made as-.a stop-gap .arrangernent, officiation,

cannot be counted touards his seniority, It.is,

therefore, evident that,tha^material factor is hou

the initial appointment uasmade,. If it uas made in

•accordance uith the rules, the incumbent bensfitted,

Ho.uever, in case there uss a. stpp-gsp arrangement and
uas _

if it. UE.s not according; to rules, anri/ad, hoc appointment,

, ..then the entire period of ,,se,ruice as such on a promotion

post uould not be taken into consideration for computing

,his seniority. This vieu makes the position clear. It

is, therefore, necessary jbd find out uh-ether the appointments

: of the applicants in all these OvAs uere made in accordance .

with the rules' of purely as an ad hoc, or as a stop-gap

.arrangement. If theansuer uas in,affirmative, tbey uould

hot get benefit. If the ansuet uas in ,the negative, i.e.

to say they uere appointed according tc rules, the incumbents

uould get benefit of their continuous qfficiation,

A perusa'l of the. pleadings docs net indicate that

...these appointn|ents uere made not in accordance uith the

rules or they uere only ad hoc, 'or'they uere made as

• stop-gap arrahgementi In. any event,; stop-gap arrsngement

I "^annbt continue-indefinitely .or for a long number of years,

'' ^//Once it is-held-that-a person has been; appointed in accordance
/ t-n .

c: uith the rules j his" position is oh a sound basis.
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L«t us now consider Clause ' uhich points out^^^et y;
if the initial appointment is. not laid doun by the rules but f;

the appointeie_ cont-inues in the post uninterruptedly till

the regularisetion of his service in accordance with the

rules, he uould get the benefit of the officiating period,>fDr

computing seniority.

In the present case there ugs a quota for promotees

and a, quota for direct recruits. If somehou the posts could

not be filled up by the direct recruits and consequently the^e
posts were filled up due to the exieencies of situation by

promotee officers, there is nothing to indicate that these >

promotees uers screened for promotion. It is nobody's case

that thsse promotees uere promoted in hsphezardous manner.

If that uss SO;,; other Government servants in the same

department uould have made representations against such

, ' , of ficiating promotions, It uiil, therefore, be proper to

dray an inference that ali\these applicants were appointed

" . Bxqept ^
s „ ' i'n-accordance with the existing tules/follouing the quota,

undoubtedly- t'h.ey.uere appointees in excess of-'the quota for

' • • • • •

proijiotees. But if they uere chosen and selected after

observing, the procedure for making the permanent appointment,

'• , /' .
that uould be in order. Since nothing has been pointed out

to us to the contrary, ue are inclined to take the view that

the applicants are entitled to the benefit of the rule as

enunciated in clause 'B' of the summary of the judgement-of

the Constitution Bench in the case of 'The Direct Recruit^(Supra).
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Uc are conscious of the fact that it is likely to

up set the position of a number of direct recruits, but

then ue are bound by the decision of the Supreme Court as

indicated abov/e,

"^In the result, therefcre, ue are of the view that

• the applicants in these O.As are entitled to have their

seniority computed a fresh from the date of their initial

appointments on being regularised. UIs, therefore, allou

: these O.As accordingly and direct the respondents either

to correct the seniority list of 1984 or to draD a fresh

seniority list in the light of the judgement. The applicants

will be entitled.to consequential benefits as well.

There uill be no order as to costs.
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