CENTRAL ADMINISTRATIVE TRIBUNAL & :
PRINCIFAL BENCH | ;
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DATE OF DECISICN:Qgctober 31,1990,

5 CAR B818/87
i Shri R.M, Balani & 12 Crs, ' ... Rpplicants,
{ Versus ‘ _ -
l The Secretary (TD) & DG (D) ... Respondents, |
5 and another, ‘ |
%é 0A_1047/87 :
g N,G., Basak & 2 Crs., : .;. Applicants. i
E% ol | . Versus o
%g " The Secretary (TD)- & DG(TD) «s+ Respondents, -
'f : and another, - .
0 oA 1070/87 |
? I.Ke Kapur & 11 Ors, ces Applicénfs.
é_ Versus - )
% The Secretary (TD) and DG(TD), ---. Respondents. .
% and another. A , :
i - GA_1390/88 o :
g S.V. Bhopsrdikar ... Applicant,
! 2z & Versus | |

The Secretary (TD) and DG(TD) s Regpondents. ﬂg

and ‘another,

R R e b o ra e e
1

CORAM: The Hon' ble'mr.'Justice‘Amitav Banerji, Chairman, !

2N _; ' ~ The Hon'bla fr. B.C. Mathur, Ulce—Chalrman(R)

- | | Fer the Applicants. zr%hfﬁf§ g fuﬁg%iya
P . . 4
? Shpl "8 N singhvi,
counssel,
For the Respondents, - ve. Shri S,C, Gupts,

E N . _ S, Counsel uith
| : ShoM.K.GuptSr i PP, Khure e,

1 Ccunsel,
J ' P ﬁ/‘;‘m;‘wve% ‘ /
oo ‘ ( Judgement of the Bench delivered
oSy by Hen'ble Mr, Justice Amltav
i ) Banerji, Chclrman )
PN ey :
f 'séfi_EWﬁ;// These four Original Applications (0.As) hzave been

£

- - L] A /
: , filed by persons who claim that the continucus ad heéc

S GE———




,
.
|
i
.
i

regularlsed as Development Ufflcer wee.f. 20;3:1973.

regularlsed WeBo F. 16 4, 1982

cont1nu1ng ‘as such but thelr senlorlty rlght From the stage N

—
-2- L - “trﬁﬁz

[y

period of service as Development Officer i the Directorat

fpory -

General of Technioal Development, rendered by them should be

T gy A T

treated as regular and counted as such touards senlorlty. They

have also prayed that the ReSpondents be dlrected to place them

.‘L,..
. .'

on the b881S oF thelr dates oF JOining the servlce as Development.

Gfricer. The questions raise&in all these f0ur C.As are similer

i

and they can be dec;ded by a common Judoempnt

o

In 0 A 818/87, Shrl R.M. Balanl K 12 others were all

appointed initially as Asslstant.DevelOpment"GFFicer and théi.;

promoted on ad hoc b351s as Development DFFlcer.J Subsequently,

b |

|

they uere regularlsed as Development Ufficer. The dates cf their ‘
: . : |

-
|

initial appointment ad hoc prDthan and regulerisetion as
Development DFFlcer were dlfferent

The flrst Appllccnt Shr1 R V Balanl was appolnted as

-~

A531stant Development folcer w.e, f, 4 2 1966 and then promoted

on &d hoc b351s as Development folcer u.e.F; 30.1.1971 and

Y

' The last AppllCaﬂt Vo. 1: Shrl U oeshadri-wae‘appoint [ as

A351stant Development DfFloer W, e, f 23 10, 1060 and then promoted

Lo

on -ad hoc basis as Development DFFicer u.e.F; 1.12.1975 and'

f

The Appllcants No 1 to 7 have been Further promoted

A

as Industrlal Advlser and/or Addl IndustrielﬁAdviser and

B =t 2

' .

Qr Development DF‘lcers(Engg) is Stlll af ected\v1s -arvis the —

.

. direct recru1ts 1nasmuch as the appllconts Nos 1 te 13. hevevbeen

shown junjeor to the respective direct recruits.- The ‘applicants
) CT ' o i i ' . - . /

ellegeithat this has caused serjious prejudioe tc their rights

o
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and interests, ‘

vty

The respondents framed recruitment rules called as

. Qirectorat

[

e General of T;chﬁicalwbﬁQeiopQEﬁgvkti;ss I Posts)
2Rq9§u§tmgnt quesA1963 notified under Afticie.SDQ of thg
Const%tqtion»ofllndié §ia; n;tificatioa.défee”35;51.1963.
Accordiﬁg‘to the reéruitmenf,‘theVEritéria éf’apﬁointment

‘ gtc.;again;ttthe p&st of Developﬁeﬁﬁ df%icér (Enég) has been
50%,by uéyhpﬂ pro&otiéﬁ aad 35.33% éyAué; of direct recruitment

and 16.66% by transfer failina which by direct recruitment,-

9 The criteria for prometion was for 5 years experience as

AgsiétaﬁtvDeve;opﬁeﬁt ﬁffiﬁer. }n i982, aAfreéh set of rULes
were Framed;uﬁich ue;;ucéliéd zs bi&eﬁtorete Geﬁéral of
7-7Tgphnipal Devgiopment'(Grgaénﬂ éoéts) Recéﬁitﬁent Rules,
1582, Under tﬁege rules, £he ﬁetﬁoa of r;cruitment‘to ths
. pgstyof'Qéveldpﬁgnt Oféicer(éngésh‘”ugé s éd%iby prgmotion
.-Faiiing uhicﬁ by‘tran§Fér';ﬁnaap;tétion'ffhéigdiﬁg'short-term

:i.,~ ___'qontract), Fai;inglbéth,by diregt_reﬁrﬁitﬁeﬁf.~‘}hé re&aining
10%_pos§s!yeré.to be filléd byitranéfér én deputsticn inclu-
djng‘sﬁort-térm coﬁf?act. . The éépiicants} éésg was that the
continuous ad hoc se%y;ce as Dé;eléﬁméntfaffftér immediately

"pgfqre Fegularisation is feduifeé.fo bé.ééénféa-toﬁards regulsr
‘§e;v;ce‘by the.respondenté.‘hé;t éhié hég not been donefand,

,ﬁherefogg, the rights and interests of the applicsnts hzve been

ents were sppointed by way of direct recruitment through
et U FL.S,C.  The particulars of hahes;'dete of éppbintment by.
UPSC an# date of joinihg are mentioned in péragraph (xvii)

/
&
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~ to the C,A. These qfficerg weis placgd aheac of the

.«Officers continuously from 30,1.1971 hove been placed juf&gr

,fth;;feygn_ﬁﬁoughfthgy_@ggg ggéigfigd‘gé ﬁevglppment GFFicégg,
,they,uerg'qeqied_regu;arhprppétion.to the Eippey arade but

. %ﬁrﬁﬂﬁlipuﬁdwt9~CQQEiQQ?\Eﬂ d'hoc'”capacity’lqng affer the
. regular vacancies had_oqqgrgdgf_Theytq;geq”§héﬁ the long
z‘ipegiqd;of;ggxhoczggrqégel?gﬁdgggd‘by erchxqf’the applicants;

... -cannot be ignored and thexjgre'entitled to be treated as

..Officer., . The applic_antsicqnt;nued“tq raise obj"ectibns ‘
-, -ageinst, the. aforESald 1mpunned cCthﬂ cF the rPspondents.

. But _the rESpondents had adeted the negotlve attltude to

//'\\f/’f"-'A -

,\gpplépgnté?élﬁhﬂughl£h§y¢U$§§ ﬁ?tiﬂgéas,09¥°%9pm°"t ﬁfficef ?
;_&ﬁrqm;eanliq:AQéteq,a:Qp;i,égjsgdﬁnﬁhgﬁrgsgoqggngs reiéased :
. the.seniority list uhere the position of the applicants in

j;ugtegmg Qf.§°?i??iFY‘h§$1§¢ep,ibcor???t%Y_Shcqn-_ Their ad hoc

"period.of ggry%gg,has notﬁbgep.counted_endAtbey”haQe been

-§hgunsznio;‘£q the di:@;t‘;egrgits. ‘Itvyas ;t;ted that A

the applicants ﬁo,_1 andm2 yhg hgd,yérked>as;Déyelopment . %
| o - |
!

te ;aep officer joining ;.4pn_1,5.1975. The applicants claimed

P

regular:frqmzpheip,q:iginal,date of promotion as Dévelopmeht

their;;eprgqentatiﬁn§._rHencpng qqestibn arose For deter-

lpminatinpipfjseniority.ﬁaking»iﬂto»long period of officiation,

. The seniority list draun up in the yesr 1284 was not correct

andfdepriyed.;hg.applicants CODtanOUS servmsqif.gdered
. NI . ‘ B Ve R4 n

. \

. Casm—

2+
.on ad hoc, basis quﬁthevpurgqse of,senlpn;tx.. The appglcants,

e

. jthersfore, prayed that the seniority list of Dyelopient:

y oL
Sha

i ' - Mg a
Officers prepared by respondents as on 1.,4,1%84 s ould be

/

®



" guesnsd as invilid snd the respéndents mey be directed to
ééﬂﬁé téé;pé;iodbéffé?Ficf;tioﬁ"6f;eééﬁiéﬁ“tﬁéiépplicahts
ifﬁdé;a; fggﬁféfaégfviéé aéldévéléﬁméﬁﬁvﬁffiéer:énd refix
B ’ -théf;'ééniﬁ}ii;;ﬁ:T%eyu?;rtﬁér‘ﬁféyéa*ﬁhéf the“respondents

be directed to hold that the appliéents are éntitled to all
'éohseqﬁenfialﬁbénériis snd’ to compile & proper znd valid

seniority 1ist in accordance with law, -~

)

¥ " " In their reply on behslf of the tespondents, an
-

“objection was taken as to the maintainability of the C.As

" on the groundef being "barred by limitation®™. The applicants

have come Qeﬁy'belétedif'fd the:TfiBuna1'and tﬁey have not

i 'jéqeﬁn;kplginqdféeéﬁ day‘dbléyf::Evéh otherwise, there st
'ﬁoEgugficién€”;955063fef’coﬁdbhafibn of deféf.?lIt'uas further
S '§£a;éd"that'£n‘éefvicé natters, the seniciity list is not to
:ge digiﬁrbed>uﬁére{ihé pérsoﬁs iﬁ6lude§ have acquiesced in it.
Itséés'éﬂéted>tﬁé£ tﬁé‘dépértménﬁél‘df?icePSware Qené}ally
b pfom;téa:oﬁ.ég ﬁég bESisiégaihét'%hgﬁVacahéiéé:resérved for
| éfhéf c;{eééiié5 5uch°aé'difeét'réCrpits/degutétionistg when
‘SLCE officers zre ‘not immediitely aveilsble, = Such ad hoc

promotees are reverted as socn as the' direct recruit UPSC
nominees or deputztionists are aveilsble, #Ad hoc srrangements

ore resorted to zs recruitment’ by the UPSC and completion of

X .
AN

" ®fcmotions ‘ere, therefore, necessarily to be cn ad hoc




e

j,;nggpartqohtal foicara so premcted, But tﬁﬁs concession;isf
-_h’ngt:to be taken as a matter of right‘ﬁor‘the Dapartment has
“wgiagration tc keep tha post vacant unt11 such tlme the regular

et
!gandigates“are available, The senior:ty list prepared by the

,  department is in aooordance uith_the instructlons of the

L

Depertment of Personnel and it cannct be changéo until the

Department'of Personnel revise the guidelines;; It was stated -
that the appllcants are not entltled to count th91r ad hoc

4 : o : .
. ‘sch1ce touards regular serV1ce and consequent senlorlty, ,‘l
‘ S v . 9

Ce : ' “jssued by the
U 1 2 acoordance 1th the 1nstruct10ns L Department of Personnel

:M,.-" - . o P Lo P
¢ 4 . iy

tnand.Training. The applitants have derlvad : baneflt of

Lo

ad hoc promotlon agalnst vacanc1es reserved For others and they

.. .mow want to darivehfurther advantage through it in terms of
revision_of senicrity and'lasting benefits flecwing from it,

.. Jhe posts uere Fillgoﬁon ad hoc basis including those reserved
for the Direct Recruits, Houever, uhantthawoiract recruits

[

. were available, the departmental candidates were aasigned their

AV ) ‘

trrghtful positions in the seniority list, The azd hoc service,

1 evan_if uithout a break, does not count touards seniority as

ho persons are to be shoun belou the regular candidates,

. . all g______
- . Further, 1t was urged that the appllContS do not appear to

Jknou. the dlfference betueen " contlnuous _g h'c' servlce“ and
"continuous 'officiating' servic¢". 1t was pc1nted out that

I B r e ‘a b

the contlnuous oFFic1at1ng serulce is servxce pendered in - N

- e

regulcr promotlon through Departwental Promotion Cowhlttea .and

is counted towards seniority. This p051t101has been- ctrrectly
. ! ! -

draun up in the.seniority list. fLastly,it was stzted that there

1 ‘ \
. i Y

3
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- was.no imbropriety'in'draﬁihg uﬁ'the é;niefiﬁ§:iist of
officers and in thes addifionai piea'if uéé éfaééa‘that

the Application is bad for hon—joiﬁdéf éfiﬁééégégry parties

es the applicants have failed to iméleaﬁtthe'ﬁé}éons who are

likely to be affected in the event of the AppliEétion being

allowed,
A rejoihder was filed dehying the élieéétions and
the contentions raised in the reply oFMEhe fesﬁbndents.

Itﬁuasy§t§ﬁgqyﬁhere thaf the applicants were dnder the

earlier

bonafide Eeiiefland they could not file the'd.As/unless

there was a final order stating that'thé'sehioffty list
dated 17,4.,1984 was being treated as final, ~“They uere

entitled to get condonation of delay on this ground.

Refarehceiuas made to the case of NARENDER CHADHA

Vs, UNION OF INDIA (1986(2)SCC 157) snd it was further

stated that the reasons given by the respondents themselves

o

" show that the guota rotz system failed and for thst reason

the applicants cannot be made to éhffer.E'Lagtly, it uas

stated that the Applicatibn was not bed for nﬁﬁ-joinder of

necessary parties, ‘Sincebthe.challengsﬁmsxnﬂ%he_gehera;

principles regarding fixation of seniority, other persons

who were wrongly shown seniors on such principles were nct

mecessary parties,

There was alsc sn M.b; under Sebiidn 27(3) for

'ncpwaonation of delay,Filéd on 27.5;1987 in'uhich it wes

.

Lo
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\:hstgtgd:tbatisgmg:oﬁithq:apg;icagggjingludjng;Sarvashri

: *wfittanwreprpsppt@tjons;and}othgrgayerpg;ly ;apppsentedAto

JRespendgn;HNQ,ﬁﬂ‘afterythevpelaggp.onPbgiimpugnpd seniority

\S ~

-
é,,

G;u,;Keshwani;;§.6.7$ha§ia’andlj,;ﬁamggqbramaniam,made

1ist to.correct pbe‘samg,and,plape_;hg”appliqan;s‘at approprizte

‘“;representatlon was turned. doun by. the. Respondent No, 1 vide |

‘place.on. the:basis of, their original date of promotion.. In

i the-case of;Shri S,K Bhatiailqng;qfh;hg;appliban;s, his

¥

1,:;iéttg;ﬁﬁgtgdggg;ggjgsghgitngqtfstaging_any:reasqns. “Similarry,

,“the ‘representation of Shri G.L. Keshuani was also turned doul;

: \
It was stasted that the attention of the reSpondents was drawn

P

_to the d301510n 1n the case oF K h Flshra rpndered by the

:Pnincipal Bqnch the case Qf harender Chadha de01ded by the

Suprema Ccurt and the case of S C Kacktauana, dec1ded by the

. o» G

_ Pr1n01pcl Bench on, 6. 3 1987, u1th 8 reouest to Follou thaose

d301slonq and to su1tably amend the senlorlty llSt A capy

order of ‘ '
of the/Supreme Court uas asked For by the Department in Uﬁq.s

. case of4yiﬁéxguKuma;,yone ofnthe applicants,_on 15.12.1986.

It wes, suppliad but no reply haq been sent.

Slmllar pleas were taken in the ceses of N, G Bzsak,

1.K. Kapur and S.U.Ithpard;kar and cthers., The plegs,

~ replies anc the rejoinder were more OT less on the same lines

_as in the case of Shri R.l. Balani. on s

R
~

' ‘ 4
We hsve heard leerned counsel for the .partieg and

-.also ppnsidered their arguments, . g, e O
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" There' are thtes mein contentidns 'in thedg-cases;

Ceirstly; uhether the ADpllcatlons areiMzintainable as they 1

sEEkatOFEHEIIEhge;tne:séniotityilist%bﬁ”1984%inlthe years

ﬁbeﬁ'and7?9@8"secbhdly,“dhethéiftne applicants.are entitled to

U claim the period during which they off1c1ated as’ Assistant

" Development ﬁffiber“br‘DevelobmenthFFiCEr‘on“gg hoc or-

 officiating basis till their regularisation;®thirdly, whether
. _ , _

the“Easezof?the‘abblidénts‘ié'cduered-by~theideoision of the

i

- Supreme Court in'The D1rect Recruit Class J1: Endlneerl_g

e ﬁfffééfé'dssbbiatipn~ﬁs;'5téfa of Maharashtra{ 1990(2) 3T P-264).

FIRST POINT

There czn be no dlspute that the 1084 senlorlty llst

is belng challenced in thesa D As ‘in the year 1987 in the

‘cases of ‘R, M Balanl, N;G{ Basek and I K Kapur and’ 1n the

-year 1988 1n the case oF 5 U Bhopardlkar. There is an

: 8ppllCat10n fFor COHdOﬂotan of delay under Sectlon 21(?) in
'. . each.G;A. The applicants were euare cf;the senlor;ty list

of 1984 in the year 1G85 4 Tﬁey:did ndt“File eny:Urit

petltlon in the Hth Eourt or any Rpp 1cat10n un ‘er Sectlon
~'v"“Im‘;f!*J'.n the Tribunal. The reSpondents contended thet there was 2P
.inordinaté“deiay“iﬁ“ﬁﬁéll?ﬁé{n@“tﬁe order-of 1984 and the C.As

S o e ~

u,Flled in the years 1087 and 1988 were hopelessly belated and

Coa

' in & matter of seniérity which has been

order is made to accept the seniority list ‘after such a length

of time, ° | Cos &
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i ‘A . v . - ) N ,"“»_ l . L .x-" . '
Itiis.uwell:settled-that-whenever, there'is s delay or

fléphﬁ?;ﬁthg $am§@has‘tp;befaxpiainad;mgtipulbyggy. It has

'

nnxgbsgn;laid;dégn by the Supreme, Court that infpasé‘of,delay;
, , : o .

; .@ach-day's deley has,¢o~be_exp;aﬁned,::Similar1y3 in the

.= case-aof laches; ‘the applicant: must give sufficient grounds
:‘ of
-~ for explaining;laches;fﬁmare meking/the prayer: for condonation
mm@f;dalayﬁis‘not»eﬂough;iﬁItqQas,éiso'contgndedﬁthat the reason:.
x+sgiven in the:M4P,-under: Section 21(3) of-the:Act-does not
g;iv.e;_par,ticuiars -0f the repregentation msde by"'.e-ach applicag

. \ E - the dispute in seniopity list
;-as te-when-they came%tofknouh~ab“U§/?“dth8t”diQLthey do 'i )

‘“tthsrgaftet, -Copies-of; the, representations: have not been

filed nor thgif dates haye;been'mantioned. .Further, the facts
“gamdxéi;cumsténces;set-0u£ein;thé:aforQSaidém.P. cannot be said
5 tb;negadequate%orusufficient imvpondoné.thé:delay.
.+ We hauve theard-learned nounéequqrsthe;parﬁ;gs on this
ftaasneCt~oﬁ the matte:_éndgué.are‘ﬁnclined;tp'agraé1ui§b tne
i+ learned. counsel for the%pgrties...Butnuéufindggne.ﬁiffi001ii,-
" ":.Reference may be:made ‘to the ordgffdated@1857;1988 paséed by

. -Divisior -Bench on M.P,:Noy 1001/87 in 0.A No,1070/87

Lo KagurzUs.JUnion of Indig); : This. shows" that the_cuestion of
; : . ™

~condonation of :delay~came -up-before the Division;Bench, The
E prayer for- condonatlon :Was opposed by the : Respondents on tuo
.grounds; - Flrstly, no objectlons were filed- by the agpaﬁggnts

'to the seniority.list:issued with effect, from 1.4,15E43 secondly

this- senlorlty list merely carries. foruard the. senlbrlty of
e 7
the applicants: ‘determined nearly . 16 years 2gc and that hav1ng

become final,cannct be questioned at this distance of ‘time,

%
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“ TheDivision: Benth observed: that-as: far as the first

Pt _ubbﬁEbiibhﬁhm'cﬁhberned,fthe-seniority list:is8ued by the

RESPOnﬁenbs'(AnneXUrewPDZQJU%sfnot fiﬁbliéﬁl‘fiﬁﬁited

~

obj=ctions, 4if any, with regsrd to the Fétfualuerrors/A

fdmissidns which were raquired to'be filed .hot later than

-15th- May, 1584;‘vThe Bench took. the vieu that even if no

'bbjectibn;uas filed, -nothing prévented“théirESpbhdents from
), ¢ correcting the Tectuél*errorsfcmissioné;'if any,-and issuing

-

- a fipal 1ist»or’decléring the said list.as finsl, The Bench

PR

e S0 i further-took the view that Sincekthe‘“seniority list has not

" been finalised but' is- npu.being acted upon, PA1070/87 cannot

‘be .deemed as time-barred,

Asﬂfégards the-sebond«qﬁestioh,ithe-Bencthook the

]

”~

view that euen:if it is-he1d3£h5t the Applicstion was not
timeébarfedaqua SQniority‘listVofj1984; it dges no; follow
thaf.the applicanis;areientitlad to the relieffdlgimed,,That'
;"‘u L1 .miILJhaVafﬁo‘b;:Cmnsidered on its oun.'merits, : Fﬁrther,‘tﬁe
V;ésbondents*took-the piea that if-the seniority list is
‘”Bisturbed-on théfbasis of these principres,’alilpersons uhgi
:;UDUIG be ‘affacted uili.haggvtQ;bgwjoingg,ﬁwlg;thg circumstances,

. the Bénech admitted OA .No, 1070/87 and directed 'the applicénts

©" " te implead the persons 1likely to be-&affected in.the event of

alloued as;party?reépondemt.
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. Similarfpleasfhave been taken ins M;Ps under Secticn

it ¥ st E

. t21(3) oF the other 0 As,h A11 gr thgm raised the same

bléééb;In v1au' of the ;'feéSOnihg“ in the order dated
x Thot ¢ S
18,7 1988, we .are /1nc]1ned to tzke 8 different view in the

connected Co As.m It neans, gclng 1nto questlon cf senicrlty
“ n all these G As; Although it questlons ‘a list which has

“become final lcng ago, we are, houeVer, " of, the view that

Lo " not- Co :
it uould/be in the 1nterest of Justlce to over=rule the

pcelgninery_qbﬁectiqnlin,Pcint'NQ! 1;men§icned sbove, ‘r
“The "’se‘c'c;néi"“cinééficn?'f‘o"rjccnéidefati"dn is whether the g

.- period-of officiation.or qnggg-hoc‘basistis to be teken intc

considergticn.fqn computing the seniority of a Government

iigervant. In the ‘case of NARENDER CHADHA(Supra), the Supreme

" Court - uas CUﬂSlderan the cases of, offlcers of the Indian

o ﬁconcmicfSerVice and ﬁheufndién'itgtigtical Service, They

uere asklnc Fcr belng conflrmed ‘and - regulerlsed in_the

i

'posts held by . them 2s and from the dates when they became,.'
'-eaqeffq:.confirnetlon or regularlsatlon 1n accordance with

- ‘thécfelévant"rUfés and to ‘consider ‘them for all future

promotions when due on the basis of such seniority. In

’“wbéféé}ébnmﬁdfwfhéir_Lcrdsnipcicbsérqed'-
;"Bn;{;ekéfe féced”fn tHié casé‘wicn“thevprob1em of
resclv1ng conflicts which have arisen on ecccunt
of a violent departure made by the Gpvﬂ%nmeﬁﬁc?Tﬂm
" the Rules of” recru1tment by allou1n0 those, uho!@M%e
appclnted contrary to the Rules to hold the posts '
"contlnuously over a 1ong perlod oF time, The
’questlon is whether after such a lcng ‘period’ it
" is open to the Government to plcce them in senlcrlty

/s

~




.1,
[y

'5rnm5“raﬂnq ﬁat an place 1ower than the place ﬁald by pnrsons'?v
‘" 1+ ' who uwere dlrectly recruited after they had been f_
qjvp%?promoted and” uhether it uould not v1olate
Articles 14 and 16 of the Lonstitution if the
Government is alloued to do so",

’Tha Bench theraafter ohserved -

"It is signlflcant that nelther the Government has
issued orders of revprsion to thelr former posts
nor has .anybody se far -questioned the.right of
the petitioners to centinue in the posts which
they:are-. now holding, . It would be ‘unjust to
hold at this dlstance of tlme that cn the facts
“and in the 01rcumstances oF this case tha
}petltloners édre not holding. the posts in Grade IV;
iThe above contention is therefore u1thout substance
But we, .houever, mske it clear that it 'is not our .
view thet uhenever g person 1s app01nted in & post
" without Folloulno the rules prescrlbed For appointment
_3to that post he should be treated as a parson- regularly
appolnted to that post, "Such & person mey be reverted .
~ from’ that post, But: in a case of the kind before us
where persons have bean alloued to functien in hlgher
posts for 15 to 20 yecrs Ulth due dallberatlon it would
- . be certeinly. unjust to hold that. ‘they have..no sort of
| clalm to such posts and could be reverted unceremeniously
‘or ‘tréated ss persons not belXonging to the Service at all,
partlcularly where the Government is endoued with. the
- pouer to relax the rules to cVOld unjust results. 1In
;.the 1nstant case the Governmant has also. not expressed

1ts unullllnonoss to centinue them in the-said posts",

‘After oolng throuoh the case of G J. Lamba Vs. Union of India
(1095(2) scc 604) their Lordships obsarved in parsgraph 18

il 8s under < - B S A

“fCCUTt.Ulﬁiﬁat61Y,qU35h3d the senicrity list anpd

ected the preparation of. seniori*y list on the

D*nt///tadre The Facts in thls case beang almgst identical
therp 1s no reason why the view expressed in G.S, Lamba

cese should not be edopted here also"

‘,{9'

™
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Thelr Lordshlps ultlmotelyAdiiucted th%}Unlon Governmant .

."‘-‘

vy _,t___ﬂ% G n T e oa L 3

to treat all persons uho are stated to have been promoted 1n

IR
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'SifﬁECBsﬂbdntraIy tc-thahﬁules;tldl nou‘aSAhav1ng beenA'
ai daei o ' :

regularly qpp01nted to the sald posts 1n " Grazde IV under

Rule 8(1)(3)(11) 'and &seign them ‘sen: ority in the cadre uith’

effect From the dates from Uthh they are continuously

officicting in the seid posts.

T B o . R .
’:& A L R
N, .

In a recent dec181on by . Constltutlon Bench oF

the Supreme Court in. the case oF 'The DerCt RecrULL

EREEE Class 11: Engineering UFFlcers Association Vs. State-of

Naharcshbra (Supra), the’ Supreme- Court: held. that once

-oan 1nCLmbent is app01nted to a post accordlno to rule,

:«gxgégf-~hls senlorlty has to be counted From the date of his.
app01ntment and not according . to ;the .date- oF his confir-

1 - f‘;ff" matlon.' In thlS case, after deallng With the pr1n01p1es

LIRS

S Y Iald doun insthe case af: S 8 pATUAPDhAN 5 _ORS, VS: SIATE

e cr VAHARASHTRA (1e77( ) SCR 775), 1t ua= reiterated in t||

-Fdllouing Qofaé”;‘F
*;13¢~411ﬁ--mThe pr1ncxpTe far deciding inter se senicrity hzs .
.to conrorn to the pr1nc1ples of equallty spelt out
- by articles 14 and 16. “1f an zppointment is made by
- - way., of .stop-gap, arrangement u1th0ut con51der1ng the

byailab
...claims of all the ellglble/persons ond without

cane . fpllowing, the rules of cppOlntment’ the experience
. on such’ appointment ‘cannot be equated ulth*the\_,5
cr e ”v_il,experlcnce of a reoular appolntee,’bgcdusg of thgmn
i }d;; f “{T ,QUalltatlve dlfferente in the appolntwent " To
.;ﬂ_BQuate the tuo uould be to treat tuc uneguals as'
| equal which uould vlolcte ‘the "equality clause.

But if the appointment is made after con51der1ng

the claims of. all eligible candidates and the

- appolntee continues in the post uninterruptedly ,



TedAse

oL R
"“%ili‘th54éi§u1éfisétiéh“nf*ﬁﬁé~sé%&icéffh o
accordance uith the tules ‘mede For regular
substantlve app01ntments, there’ is no reason
-to axclude the offic1at1ng seruice for purpose
of seniority., Same will be the p031t10n if

the‘initial‘appointmsnt itself. is .made, in

. accordance with the rules appllcable to
substantlve app01ntments as in the present
- case,, To.hold otherwise will be discririnatory

and arbitrary"

Referring to NARENDER CHADHA'S CASE (supra) the

. (ﬁ 4 . . Supreme Court held that it uas a csse uhereAthe offlcers

'g '~uexe proroted although u1thout Follou1ng the prooedurs |

$. - presorlbed under the rulas, but” they oontlnuously worked
| ] For 1ong- pQIlOdS of. nearly 15—20 _years:on. the posts

without being reverted, The perlod of thelr oontlmUous

oFF1c1atlon vas d1rected to be oounted For senlorlty as

A i

1t uas held that any other view uould be arbltrary and
vlolatlve of artlcles 14 and 16,. The follouing passage

fherefrom?“is?of‘significance“-,
/

Vo Ll o MThere is. con31derable force 1n this view also,
- Ve, therefore, oonF1rm the pr1nc1pls oF counting.
“-t.L 0 towards seniority the period-of continyous offi-

";.,1 Ce ”01etlon Folloulng an app01ntment made in accordance

with the rules presorlbed for regular 3ubstant1ve

-

appolntments in the serv1ce"

Referring to the decision in Patwardhan's case

‘+.the, Supreme Court“heidme ‘q"'\ ;J_ﬂ : -

"In such a 31tuatlon it"is not expedient to depart

from the dec1sron ‘1ightly. It is highly dESirablB

that a de0151on, Uthh conoerns a large number of

G & N
ﬁ::'ﬁ oIS ".government servants 1n a partlcular Service and
' thh has besn ngEn aFter careful considerztion
- !
W of the rlwal contentlons, is respected rcther than
N




““in the cases of C.éi-ieﬁbé; bﬁtﬁérdhén and Narender

" the oESanésﬁtfilhéﬂdécision.of*the‘SupromeVCoort. But

eI o : Y »
,"ﬂiﬂia not 1n the 1ntarest of the Seruice to

~unsettle a settlad position every nou and
wk ithen" ' " -

It is‘élear’from the abous that.the'vieis taken

Chéoné(éuof;)“&éfeicon?irmedmon:p}incibiéfby5the

Constitution Bench’ of the Sipreme Coutt,

" e "noutske Up point No, 2. The question is

""what is the effect btithe“3upreme'courims,décision,in'thé'case

Of~ 'The “Direct ‘Recruit!(Supra), Ue have already referred

“it Qiiibﬁé?héééééaiy'tb:qubﬁéfsub;parggraphs:(A) and (8)

:aAoF paragraph 47%

PR
Al

-according to rule,:his seniority has-.to be counted From

e’ sum up, we' hold that:
(R) Once an incumbent 1s‘appointed to a post
‘accordlng to ru]e, his senlorlty has to be
counted from the idate oF his.appointment and
‘ not accordlng to the date of his conflrnatlon.
o The corollary ‘of the above - Tule ‘is ‘that
. where the 1n1tlal appointment is only ad hoc 'l
and not accordlng to rules and made as a stop=-
"t gap arrangement, the officiation in.such post
(_.cennot be taken 1nto account for con31der1ng
 the senlorlty. ' ' ' e .
(B) JIf:the initiar'appointment is not made
by Folloulng the procedure laid down by the _
ﬁfrules but the’ app01ntee continues in ‘the post
'uninterruptedly t111 the regulerlsation of his' |
service in accordance u1th the rules, ‘the perlod

6f officiating.service will-be counted®,. ... -
The: -first pars 'A' and the corollary differ

‘ebout- .the mamner. of initisl eppointment,: IFf it is

e

Sy

%
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_the dete of his appointment, But if the initial

ké

= BRI R LR

appointment is not according to rulés-and is ad hoc .
fi,s_.gnd.mdde ésﬂa_stqpfgap:arpgnggmgnt;ﬁqfficiaﬁion, R

- cannot be counted towafds his seniority, It is,

S IVREN

~;th9:§fqr9,;§yiden¢ tbat;thafmggé?;a}ﬁfagtgrqis how
the iﬁiﬁ;al apgpintmen@ uészmgﬁg,',}Flitfggsdmada in.

. accordance with the ruleg,:phe.;pcgmpéqﬁ beﬁefittgd.

, Hquey!r, iU-QESPthQFQ was ?;gtgp-gag g;rgnggment “and

. ’ ' _ A ‘ ) was . . _
"4 - y.-o. .. .if it.wes not according; to rules, -end/2d hoc appointment,

"theh-the;entire_period @r:§erui¢9_a§:§udh on a pmeotioﬁ
post Upuld:npt;beAtakengintpt¢oh§idpration for computing

his senioﬁity,‘_This‘vieu makes the position clesr. It

';is,-fﬁéréfors, nﬁcessagypiﬁﬁfiqﬁlpgt{Qhether the appointmenis

" of the apﬁiiﬁébe in all these O,As uwere made in accordance

L’Q;fmitﬁ“thé3rurés‘6r’pﬁrelywas an ad hog;-or as a stop-gap

5t R

}v;;anpangement,:nIﬁ phé-$n§qef wé$ ib;éffirmativé,-tbey youid
’ fhb£3é¢£EbeneFi£;”"ff'tﬁe aﬁébef:uas-ihlthe negative, i,e,

”tofsay_they‘Ueretappdfntédﬂaccording‘te.rules, the incumbents

!

would ge't benefit of theiricoq{iqqdﬁg‘hfficiatioh.

“A peruszl-of the.pleadings does nct indicate that

...~ .these appoinpmgntg;wefe?maqé;hdt;{n.aqgﬁrdance with the

M_?ulésléf tﬁgywuéré only a&d hoc, ‘or they uere made as

13 “

(;gtopégap érrahgementﬁ' In. any event, stop—gab érrangemeht

Eannot’cbntinbe:indafinitelyuor for a long number of years,
£ : . '

»@nte'it'islhela?thét-a'persOn'hés'bgenfappointed in acccrdance

FE
i
- s

7

v with the rulés, his'position is oh a socund basis,

S - o C s
\ Voo @




o aga

if tha 1n1tia1 appolntment 13 not lald doun ‘by the rules but
oL wayw~ SR ! S

the appointae.v ccntlnues 1n the post unlnterruptedly till

,',.1. B - -3- . ».."i

the ragularisetion of his sa:v1ce'1n accordance with the

rules, he would get the benefit of the officiating period, for

computing seniority,

In the present case there wgs a quota for promotees
and a guota foi direct recruits, If somehow the posts could

 not be-filled'up'by the dife¢t recruits and conssquently thiia‘

PN

bo%ts uére fillea up dﬁs %q the egigéncieé ofisituation by E

. promoteeof‘f‘lcers, there 1s noth:mg to lir.'nd:.lcat_e that ‘the‘se ¢
‘prsmgtéeé uer§‘§§reeneq Fo: prqmqtioa.‘“1§ is nobody's dase{ %
'AFHéP thésé PFOWQtegs;ung:prométh in hephzzardeus manner.'l C

fIf that“uas_soajo;henVdeé:nmentvservanté,in the same
-dgpartment would have made representations égainst such ’
V' :K'J;g, $qfﬁip;a£iné promotions, 1t 'will, -therefore, be prOpef te

I

dfa@ an inferenbe that ali\ihese applicants were aﬁpointed S

B . ‘ A .
- . except ‘
AR - in ccordance with the ex1st1ng rules/Folloulng the quota
. . . ~a S .
undoubtedly they. were appointees in excess oﬁ the quota for
- . o

préﬁbtees. But if- they wvere chosen and selected after

"
‘p

obseruiné{the procqure for making the permanent éppointment,

4 v

that would be in order. Since nothing has been pointed out
to us to the contrary, we are inclined to tske the view that
the applicants are éntit}ed to the benefit of the rule as

enunciated in clasuse 'B' of the summary of the judgement-of

the Constitution Bench in the case of 'The Direct'Recruité(Supral?

{
s
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"“"{le are conscious of the fact that it is likely to
wdhp set £he\pdsition‘oflé hdmﬁér'of airect reéruits,;but
“then Gé.ars‘boﬁnd.by tﬁsAdeciéibn of the Supreme Court s&s

1nd1cat|d abé;e
Z//}n the result therchre;‘ue a?e of the’v;eu that

the appllcants in theép D As ére\entitléd to hage their

Aéeﬁiorify éémputea:a Fpgéﬁ éfom‘thg date pf tgeir initial

:ahp;intmenfs-eﬁ béi;é reggléfised.' Ué; fﬁerefo:e,‘allou

"'tgese‘O.A;#ac;ofdinéiy éﬁd ﬁiréctigﬁe:régp;ﬁ&éafs either

.méé éérfeé£ fﬁefé;niggi;y»lgst—é;?{ééﬁ Q;fiéié£;uf$-rrésh_

'senlorlty llSt in the llght—of the 3udgeﬁent~“:Thé epplicants
e

ulll ‘be entltled to conseouentlal anEFltS 2s uell //

There u1ll be no’ order ‘as- to costs. co

7M’V\*"\~—\—»/‘
: .C. MATHU? 55 ( AMITAV BANLRJI )
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