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IN THE‘ CENTRAL- ADMINISTRATIVE TRIBUNAL
NEW DELHI ﬁ\

0O.A. No. 1368 '
T.A. No. - 1588

DATE OF DECISION_1-10-91.,

Shri Abhay Kant Pathak | Petitioner

Shri Apurb Lal, Counsel, Advocate for the Petitioner(s)
Versus . '

President, I.C.A.R. & Ors Respondent

Shri Shailesh Kapoor,Proxy for Advocate for the Respondent(s)
Shri A.K. Sikri, Counsel.

CORAM | - \ a

« The Hon’ble Mr. Jusﬁicé Amitav Banerji, C_hairman.v
The Hon’ble Mr. D.K. Chakravorty, Member (A).

Whether Reporters of local papers may be allowed to see the Judgement ?
To be referred to the Reporter or not ? -

Whether their Lordships wish to see the fair copy of the Judgement ?
Whether it needs to be circulated to other Benches of the Tribunal ? —
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CENTRAL ADIFINISTRAT
PRINCIPAL BENCH
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REGN, NO, 0,4, 1368788

Abhay Kant Pathak
Versus

Presi I.CALR, & Or

6]

dent, . ..+ Nespondents,

CORAM: THE HON'BLE MR,

THZ HONTILE R,

AMITAY BANERII,

JUSTICE | i1
CHAKRAVORTY, MEFBER(A)Y L

C.K.

For the Applicant, ees Shri Apurb Lal,
Counsel.
For the Respondents. «os Shri Shailesh Kapoar,
proxy for Shri ALK,
Sikri, Counscl.
(Judgzment of the Bench delivered
by Honthle Mr, Justice Amitav
Banerji, Chairman)
The question involved in this Application pertains
to the refusal of the Respondents to refund the amoun: of Bond
adt ) 2n C - a2l < T oona

A

(Rs.12,000/~) which ths applicant uas asked to depesit pending

grant of resignaticn from C.M.F.R.I. to join Indian Fgorest
. - . . -
Service {1.F.S85.;, The point is whether ths Respondsnts action

nlicant, Abhay Kant Pathak, joined as Scientist
H H

3 . . . ¥ g .y S -
Marime Fisheries Research Institute {(CMFRI;

Cochin, through ARS 1585, He had alszo appearasd

through UP3SL 1986 and was selected. He informed the CIFRI,
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Cochin, his de S in Cune 1587,
amaunt of Rs.12,0400
and relisving.

Thzs applicant prayed to

CMFRI, Cochin, Girector Goneral ICAR, New Dslhi
R {Union Minis
for wailver of deposit of the Dond amgunt as he was resi
CIFRL to join a Cantral Govarnment Service in Jume, 1587,
Neo FHA-CF=260291 /84 -

Z3TT({C) dated 14.11.19&&, where a Cantral EQ“CTﬂDcPu Fervant
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resigns from one service to join another the payment of the

i
p
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Bomd amunt should not be enforced, A fresh undertaking has

to be executed by the emp;oyee in favour of the new employer

for £he balance period of the 86nd, The appiicant has also
alleqed that ICAR is a registered sociéfy and follows Government.
of India orders mutatis mutandis and is fully fipnanced by the

Government of India, The prayer of ths anp11cant for ualver

‘was rejected. in July, 1987, ‘The amount of the Bond, Rs. 14000/-

7

was dBpDolu8d with CMFRI on 30th June, 1987 at 50ch1n..¢§g;
thereafter prayed to the LG, ICAR and the Pr081d0nt ECAétto
refund the full amount of the Bond, but there was no reply till
3uly,-%988. Hence ﬁhe‘present D.A. | |
The applicant has prayed for the full ieﬁund of the

amount of fhe Bond money depoéited uith interest at 16k per annum,

' The Application was filed on the 22nd July, 1988. A reply
has been filed by ths RéSpondents where three preliminary
objections have been raised; firstly, the ICAR is a Socicty
under the Societieé Registration Act and has;its oWwn rules and
Bye-laus, @lthough it has adopted certain Govt. Rules and
Regulztions in Casé where it does not havs its own Bules, The
service condition of the ICAR and its employées is purely

contractual, The employee having discharged his obligation under

the Bond there is a ConCWUded/sa isfied cantract The O.A, -

~is thus bad in lauw and hlt by the doctrine of estoppel' secondly,

the 0,A, is barred by time. The decision oF the Respondent
and as.such

dated 6,.,7.87 .uas ﬁonveyed toc the appl:cant on 17.7.87/ the filing
of the 0.A. on 22,7.1888 is barred by limitation; thirdly, the
0.A. is bad in law, untenable and beyond the jurisdicticn of the -
.Tribunal. |

In regard to the merits it was stated in the réply that
the orders have been passaed by the Respondents in accordance
with conditions of‘émployment'and the furnishing of a surety-bond
in the sum of Rs;12;DDD/— by way of liguidated damagés was one

of the conditions oF'émployment.' Since the applicant failed to
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serve £he CMFRI for fouryears period from the date of joining,
viz., 12,3,1586, he was rightly called upon to dischaige his
obligation under the Surety éohd.4 Reference was made to Bye=-
Lau No. 30{a) of the ICAR Rules & Bye-laus.. It was stated

that the ICAR is a specialised Drganisatian‘in the field of’

J . - .
‘Research and "Agriculture and in order to sslect candidates

P

Fmr,sarvice;fit had to take heip of experﬁs and has to Sp8nd‘; "
a lot on such service fuyrther, for the. training and development‘ 
of scientists a lot of money has to be speﬁf. " The Suré? Bond

in favour of the respondent is based upon pﬁblic.interest/

service., The applicant having duly accepted the terms and

conditions of service/Surety Bond and having discharged his

.obligation under the said Bond he cannpt contemd otheruiss

anc apprdbata and reprobate and that too belatedly, Lastly,
any interference by the Tribumal would result in interfering
in the interpal function/admirnistration of the resppndent

crganisation, -

' We have heard learned counsel for the parties at some

. length. There is no doubt that the applicant exscuted a

Surety Bond as a part of the terms and conditions of his
service, However, it has to be noticed that the applicant

was compelled to deposit the full amount of the Bond with

the CMFRI as the Respbndent declined to accede to his prayer

6f resignation to join the IFS unless the full amount of Bond

was deposited. The facts appearing from thé record bear this
out, It will be noticed that the. applicant was in the CIFRI
only for a pericd of less than sixten sonths: uhen he resighed
on 2.7.1987. He had resigned in order to join én A1l India
Service upon selection in a competitive examination conducted
by the UPSC.’

It is not necessary to ge into the questioﬁ whe%her.

the CMFRI was within its rights to-enforce the Bond on account

B



were applicable to ICAR and its constituent units and thair
¢ no Rules tc the contrary of the ITAR, the applicant
was entitled to walver subject to his executicn of
Bond for the remaining period to ths nsw employer, The
Circﬁlar No. MHA~GM—28021[1/84~E5£t’C) dated 14,11.,1584
clearly provides, uhezre a Central Govt., servamt resiéns
join

from one ssrvice tn/anqther the payment of Bond amount
shrould not be enforced,

Learned counsegl for the applicant had urged that the

ared under the Spcieties
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ICAR although a soc y
Repistration Act was fully financed and ceontrolled by the
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Central Govt., and his Chairman was th
the Board of Management appointed by ths Central Lovt., it
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. organisation and all the Bules issuwed by

u

the Central Govt. would be applicable mutetis mutandis

J

provided there was no rule to. the ¢

he cuestion of weiver, we have not been shown any Rule

ontrary by ohe ICAR, On

o

o

contrary to tha Rules made by the lentral Govt. The plea

of the ICAR is thal it was =3 ccntract entered into by the
TCAR/CMFRI and it was a contractual obligation and enfor-

ceable "in law and cecnsecuently, the Central Govt, did not
anter into picture at all, It was a matter between the
applicant and the Respondent CMFRI.

e ars unabhle tc agree with the learned ccunsal

for the Respondents. The entire matter has to be taken in

a clear perspective, There is not an lota of doubt in cur
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mind that the applicant could be compelled to pay the full
money of the Bond executed by him in case he left the ICAR/
CMFRI within a period of Ffour years of joining his service.
But there is ﬁothing to shou that the Rule of the Central

~_§gut. about the waiver of the Bond was inapplicable. For
:_{éﬁié, there had to be a specific Rule that notwithstanding

m%he Rule made by the Central Govt. the same would have no
applicatioh-uhere a Surety-Bond is executed. UWe are of the
view that the Rule made by tﬁe Central Govt. would have full
appllcatlon in every case irrespective of the contractual |

autonomous organisation under the
nature of the Bond, for the applicant was leaving one[Central
Govt. to join Central Govt,smuiceHe was not leaving the CMFRI
to join any private organisation. He was, as a matter of Ffact,
joining a well known All India Service.
uhat induces us to pause and consider is the aFFect
of such action on the part of ICAR/CMFRI with the employee
who is on thresh-hold of a new careser with the Central Govt.
He éat for-the examination earlier and was waiting Fof his
result. He joined the CMFRI meanwhile. As scon as the IFS
result Wwas announced and thé applicant was selected for the
same, he approached the respondents to grant his prayerlfor
resignation, so that he may join: the Indiaﬁ Forest Service,
The act of the Respondents smacks of unreagsonableness when
they demanded Rs.12000/-~ as a condition for granting permission
to resign. Unless he was rélieved, he could not join the IFS.
The Ministry of Home Affairs O.M. clearly stipulates that, where
a Central Govt., servant resigns from one service to join
another, he hags to execﬁte a fresh Bond for the remairing
period. It also indicates that his earlier Bond was not to
be enforced.
The Respondents could have waived the enForcemenﬁ‘oF

Bond or even allowed ar efund of the same amount taking into

.fbbﬁgideration that the applicant had opted for joining an All

3
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India Service, uwhich was superior to that of a Scientist
in the CMFRI. It-is a fundamental right of citizen to
pursue the careef/proFession of his choice. He is entitled

to better his lot and future career. There is no bar in

‘doing so. Even if there is any bar, it had to be a

reasonable one.

The argumenﬁ of the learned counsel for the Respondents
was that the entire transaction was one of contract and this
couid not be off-set on the ground of sympathy or any other
similar consideration. The CMFRI had a right to enforcse
the contract and it bhas soeoxdone so., The applicant had
no right to ask for the refund the amount of Rs.12,000/-.
Respondents could enforce the contract. \

There is nothing to shou that it was mandatory
for the Réspondents to enforce the contrzct in each case.
More so, when the applicant was resigning to join an All
India Service = another Central Govt. service = and he
was seéking to better his service prospect., He had a right
to join another service and the Bond did nect preclude him
Ffom doing so. The té#ms of the Bond gave a right to the
Respondents to enforce the Bond, but did not make it
obligatory on the Respondenﬁs to enforce in every case. The
enforcement of the Bond in the present case smacks of a
punishment for leaving the CMFRI. Ue cannot, but observe
that this was wholly unfair and unreasonable in the
circumstances of the case,

Learned counsel for the Respondents had raised the
plea that the Application was barred by limitation as the
0.A. was filed on 22.,7.,1968 and the decision of the respondent
was conveyed to the applicant on 17.7.1987. Section 21(1)(a)

provides that, where a final order such as is mentioned in
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clause (a) of sub-secticn(2) of Section 20 has hesn

passed and the applicant files an Application under -

-Section 19 within one year from the date of final

‘order, it is within limitation. The order dated 6.7.1987

was conveyed to the applicant on 17.7.1987 and he had
filed the Application within one year and five days of
the date of communication of the4order; Sub~section 3
of Section 21 has given power to the Tribunal to condone
the delay if the applicant had suFFiéient cause for not

making the application within such period.

.- Having heard l arned counse1 for the partweo,

We are satisfied that the perlod of five days beyond the

period of one year is 1lable to be condoned and we do so,
keeping in view the facts and circumstances of the case,
This objection of the respondents is over-ruled.

In view of the reasons given above, we allou

 the 0.A: and direct the respondents to refund a sum of

: |
Rs, 12,000/~ paid unto the CMFRI by the applicant, |within

" a period of tuwo months from the date of receipt of a capy

of this order subject to the mpollcariﬁexecudng a fresh

vBond with the new employer,within a perloo of - six wesks

~ from today, Ws order accordingly.

There will be no order-as to costs,

Mh%%o/ <%;q\0q(

(D.K. CHAKRQUDRTY} - (AMITAV BANERIT)
MLPBER(A) " ' CHATRMAN



