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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

NEW DELHI

O.A. No. 1368
T.A. No.

1998

DATE OF DECISION 1-10-91..

CAT/7/12

Shgj Abhay Kant Pathak

Shri Apurb Lai. Counsel,

Versus .

Preaidsnt, I.C«A.R, A Ors.

Petitioner

Advocate for the Petitioner(s)

Respondent

Shri Shailesh Kaooor. Proxy for Advocate for the Respondent(s)
Shri A.K* Sikri^ Counsel*

•<r

CORAM '

The Hon'ble Mr. Justice Araitaw Banerji» Chairtnan«

The Hon'ble Mr. D.K» Chakravorty, Plember (A).

1. Whether Reporters of local papers may be allowed to see the Judgement ? ^

2. To be referred to the Reporter or not ?

3. Whether their Lordships wish to see the fair copy of the Judgement ?

4. Whether it needs to be circulated to other Benches of the Tribunal ? '

Chairmafn'
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. CENTRAL ADl'ilMlSTRATIUE TRI BUNAL
.principal bench

NE1.J DELHI .

REG N» NO . 0 . A, 136 B/S8 Dats of Decision. I—

Abhay Kant Pathak ... Applicant.

I'ersus ,

President, I.C.A.R. & Ors. ... Respondente.

CORAM; THE HON'BLE MR. DL'STICE ATOTqU BANER3T CHAIRmN.
iHE HON'jLE f'iR, O.K. CHAKRAUORTY, f^iE PBE R(A) .

For the Applicant. ... Shri Apurb Lai,
Counsel.

For the Respondents. ... Shi;i Shailesh Kapcor,
proxy for Shri A.K,
Sikrij Counsel,

(3udgement of ths Bench delivered
by Hon'bla Hr. Oust ice Amitav
Banerjij Chairman)

The question inuolved in this .'ipplication pertains

to the refusal of the Respondents to refund the afnount of Bond
"v

(Rs.12,COD/"} which the applicant was asked to deposit pending

grant of resignation from C.r'!.F.R.I, to join Indian Forest

Service (I.F.S.). The point is uhether the Respondents'" action

can ba justified and whether the applicant is entitlad tc

gat 3 full refund of the deposit or any part of it»

The Applicant j Abhay Kant Patiiak, joined as Scientist

at Ce'ntral Marine Fisheries Research Institute (Cf'TRl),

Cochin, through ARS 1985. He had also appeared for I.F.S.

through LIP3C 1986 and uas selected. He informed the CTFRIj

Cochin, his desire to resign and join the IF3 in Cune 19 87 .

He uas asked by CMFRI to pay the full Bond amount of Rs.125CGC/-

before resignation and relieving. The applicant prayed to

the Directcr, CFiFRI, Cochin, Director Ganeral I CAR, i\!eu Delhi

and the President of ICAR (Union ["'linister for Agriculture)

for uaiuer of deposit of ths Oond amount as he uas rssigniiiq

from Cf'TRI to join a Central Government Service in June, 19B7.

The applicant referred to the Circular Nc . MHA-C r':-2B02iy'l/84"

£STT(C) dated 14.11.19-64, uhare a Central Gavernrnent s-arvant

" ': 'V'' "" " '' " ''""'i
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resigns from one seruics to join another the payment of the

Bond a mDunfc should not be enforced, A fresh undertaking has

to be executed by the employee in favour of the neu employer

for the balance period of the Bond, The applicant has also

alleged that ICAR is a registered society and follows Government.

of India orders mutatis mutandis and is fully financed by the

Government of India, The prayer of the applicant for waiver

uas rejected, in 3uly, 1987, The amount of the Bond, Rs.12000/-

uas deposited with CPIFRI on 30th Dunej 1987 at Cochin, He',

thereafter' prayed to the DG, ICAR and the President 5'CAR' to

refund the full amount of the Bondj but there uas no reply, till

3uly, 1988, Hence the present 0,A,

The applicant has prayed for the full refund of the

amount of the Bond money deposited with interest at 1B/S per annum.

The Application uas filed on the 22nd 3uly, 1988, A reply

has been filed by the Respondents where three preliminary

objections have been raised; firstly, the ICAR is a Society

under the Societies Registration Act and has its own rules and

Byer-laus^ <S^lthough it has adopted certain. Gout. Rules and

Regulations in case where it does not have its oun Bules, The

service condition of ths ICAR and its employees is purely

contractual. ' The employee having discharged his obligation under

the Bond there is a concluded/satisfied contract. The O.A, •

is thus bad in law and hit by the doctrine of estoppel; secondly,

the O.A. is barred.by time. The decision of the Respondent
and as. such

dated 6.7'.87;,was conveyed to the applicant on 17.7,87/the filing

of the O.A. on 22,7,1988 is barred by limitation; thirdly, the

O.A-. is^iad in law, untenable, and beyond the jurisdiction of the -

Tribunal.

In regard to the merits it was stated- in the reply that

the orders have been passed by the Respondents in accordance

with conditions of employment and the furnishing of a surety-bond

in the sum of Rsi12,00D/- by way of liquidated damages uas one

of the conditions of employment. Since the applicant failed to

$ • . 54
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serve the CMFRI for four years period from the date of joining,

Viz., 12,3,1986, ha uas rightly called upo-rt to discharge his

obligation undpr the Surety Bond. Reference uas made to Bye-

Lau) No, 30(a) of the ICAR Rules & Bye—Laws,' It uas stated

that the ICAR is, a specialised organisation in the field of
' . ' • . .

•Research and"griculture and in order to select candidates
V • . ' • . . •

• ' ^ * ' ' 'for service, it had to take help of experts and has to spend' •

a lot on such service further, for the. training and development

of scientists a lot of money has to be spent. ' Tha Sur^ Bond •
•P" . ' *

in favour of the respondent is based upon public interest/

service. The applicant having duly accepted the terms and

conditions of service/Surety Bond and having discharged his

obligation under the said Bond he cannot oonteiR'd otherwise

and approbate and reprobate and that too belatedly. Lastly,

any interference by the Tribunal uould result in interfering

in the internal function/administration of the respondent

organisation. "

Ue have heard learned counsel for tha parties at some

length. There is no doubt that the applicant executed a

Surety Bond as a part of tha terms and conditions of his

service. However, it has to be noticed that the applicant

uas compelled to deposit the full amount of the Bond with

the Cr-IFRI as the Respbndent declined to accede to his prayer

of resignation to join t-he IPS unless tha full amount of Bond

uas deposited. The facts appearing from the record bear this

out. It will be noticed that the, applicant uas in the CfiFRI

only for a period of less than sixtesn.isontbs: uhen he resigned

on 2,7.1987, He had resigned in order to join an All India

Service upon selection in a competitive examination conducted

by the UPSC , ^

It is not necessary to go into the question whether

the CMFRI uas uithin its rights to enforce tha Bond on account
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of ths resignation of the applicant within a period of

four yenrs, Tha question beforo us is uhsthsr ths applicant's

prayar For univsr of deposit of Rs.12,0uD/- uas maintainable

or not. Firstly, the applicant uas in CPIFRI from 12.3.1986

tc 2,7,1987 and sscondly, the Rules of the Central Gout,

uere applicabls to ICAR and its constituent units and thair

being no Rules tc the contrary of the ICAR, tha applicant

uas entitled to waiver subject to his axscution of a fresh

Bond for ths remaining pariod to the nsu' employer, Ths

Circular Mo. mA-O ^-26021/1/B4-i:stt (C) dated 14.11,1984

clearly provides, uhere a Central Govt . servant resigns
join

from one service tr;/another the payment of Bond amount

should not be enforced.

Learned counsel for the applicant had urged that the

ICAR although a society registered under the Societies

Registration Act was fully financed and controlled by tha

Central Govt. and his Chairman uas the Hi.nister of Agriculture

the Soard of Management appointed by ths Central Govt,, it

uas 3 Central Govt. organisation and all the Bules issued by

the Central Govt. uould be applicable mutatis mutandis

provided there uas no rule to the contrary by ^ha ICAR, On

the question of waiver, ua have not been shown any Rule

contrary to'the Rules made by the Central Govt. The plea

of the ICAR is that it uas a contract entered into by the

I.ClR/Cf^lFRI and it uas a contractual ob^-igation and enfor

ceable 'in lau and cc ns e qu ent lytha Canbral Gout, did not

enter into picture at all. It uas a matter be^ueon the

applicant and the Bespondent CMFRI .

uJe are unable to agree uith the learned counsel

for the Respondents. The entire m.citter has to be .,aken in

a clear perspective. There is not gn iota of doubt in cur
69
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mind that the applicant could be compelled to pay the full

money of the Bond executed by him in case he left the ICAR/

CMFRI within a period of four years of joining his service.

But there is nothing to show that the Rule of the Central

Gout» about the waiver of the Bond was inapplicablee For

•;th.i,s, there had to be a specific Rule that notwithstanding

the Rule made by the Central Govt. the same would have no

application where a- Surety-Bond is executed, Ue are of the

view that the Rule made by the Central Gout, would have full

application in every case irrespective of the contractual
autonomous organisation under the

nature of the Bond, for the applicant was leaving one/Central

Govt. to join Central Govt,sarv.k^He was not leaving the CHFRI

to join any private organisation. He was, as a matter of fact,

joining a well known All India Service.

Uhat induces us to pause and consider is the effect

of such action on the parfof ICAR/cnPRI with the employee

who is on thresh-hold of a new career with the Central Govt,

He sat for the examination earlier and was waiting for his

result. He joined the CMFRI meanwhile. As soon as the IFS

result Was announced and the applicant was selected for the

same, he approached the respondents to grant his prayer for

resignation, so that he may join: the Indian Forest Service,

The act of the Respondents smacks of unreasonableness when

they demanded Rs.1200D/- as a condition for granting permission

to resign. Unless he was relieved, he could not join the IFS.

The Ministry of Home Affairs O.n. clearly stipulates that, where

a Central Govt. servant resigns from one service to join

another, he has to execute a fresh Bond for the remaining

period. It also indicates that his earlier Bond was not to

be enforced.

The Respondents could have waived the enforcement of

Bond or even allowed arefund of the same amount taking into

bonsi'^eration that the applicant had opted for joining an All
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India Service, which uas superior to that of a Scientist

in the CHFRI, It-is a fundamental right of citizen to

pursue the career/profession of his choice. He is entitled

to better his lot and future career. There is no bar in

' donng so. Even if there is any bar, it had to be a

reasonable one.

The argument of the learned counsel for the Respondents

uas that the entire transaction uias one of contract and this

could not be off-set on the ground of sympathy or any other

similar consideration. The CI^FRI had a right to enforce

the contract and it has >bQe>o< done so. The applicant had

no right to ask for the refund the amount of Rs.12,000/-.

Respondents could enforce the contract.

There is nothing to shou that it uas mandatory

for the Respondents to enforce, the contract in each case.

More so, uhen the applicant was resigning to join an All

India Service - another. Central Govt. service - and he

uas seeking to better his service prospect. He had a right

to join another service and the Bond did not preclude him

from doing so. The terms of the Bond gave a right to the

Respondents to enforce the Bond, but did not make it

obligatory on the Respondents to enforce in every case. The

enforcement of the Bond in the present case smacks of a

punishment for leaving the CPIFRI. Ue cannot, but observe

that this uias uholly unfair and unreasonable in the

circumstances of the case.

Learned counsel for the Respondents had raised the

plea that the Application uas barred by limitation as the

O.A. uas filed on 22.7,1988 and the decision of the respondent

uas conveyed to the applicant on 17.7.1987. Section 2l(l)(a)

provides that, uhere a final order such as is mentioned in
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clause (a) of sub-sect io n( 2) of Section 20 has baen

passed and ths applicant files an Application under '

• Section 19 within one year from the data of final

order, it is within limitation. The order dated 6,7,1987

was conveyed to the applicant, on 17,7,1987 and he had

filed the Application uithin one year and five days of

the date of communication of ths.order. Sub-section 3

O'f Section zl has given power to the Tribunal to condone

the delay if the applicant had sufficient cause for not

making'the application within such period.

Having heard learned counsel for the parties,

ue ire satisfied that the period of five days beyond the

period of.one year is liable to be condoned and we do so,

keeping in view the facts and circumstances of the case'.

This objection of the respo nde nts .is ovar-ruled.

In view of the reasons given above, ue allow

the D.A; and direct the respondents to refund a sum of

Rs. 12,000/- paid unto ths CPIFRI by the applicant, within

a period of two months from the date of receipt of a copy

of this order subject to the applicantfe executing a fresh

Bond with the new employer^, wit hin a period of six weeks

from today, Ua order accordingly.

There will be no o-rder-as to costs.
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