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I
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NetJ Delhi-11 0001 .
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HON'BLE. m. S.R, ADIGE, fEMBER (a) .

For the petitioner ... Shri R.L.Sethi, counsel

For the respondents Shri PJ^.Khurana, counsE

JUDGT'lENT (ORAL)

(By : Mr .Justice U,S. (%limath , Chairman)

*^4 The petitioner, Shri O.K. Sharma.started his

career as Junior Accountant in the Department of

Agriculture and Co-operation on 6 .11 .1980, The Recruitment

Rules providing for promotion to the cadre of Accountants

etc. came into force on 29 ,11 .196i3 (Annexure A-4) . For

the Junior Accountants, the next promotional post is that

of the Accountant uhich is required to be filled up, 50%
by selection,

by promotion/ failing uhich by transfer on deputation and

5C^ by transfer on deputation. Qualifying service for

earning eligibility is 5 years regular service in the

grade of Junior Accountants. A seniority list of Junior

- Accountants was prepared in the Department of Agriculture
I .

and Cooperation on 23 ,'.8 ,1985 as per Annexure A-3, in

^uhich the petitioner is placed at SI.No .6, Shri Nahar
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Singh at SI.Wo,8, Shri Rama Nand r-lallick at 31 .No.7'

and Shri Libnus Bara at Si,No .10'. It is the case of the

petitioner that ignoring his legitimate seniority and

good confidential records of service, his juniors uere

promoted as Accountants u.e .f . 1 0 ,11 .1 987 . So far as

the petitioner is concerned', he uas only given ad hoc

promotion on 1 0 .11 .1987 , He came to earn regular promotion

on 1 2 ,1 ,1989 whereas his juniors have earned regular

promotion in the year 1987 as already stated above.

It is also necessary to state that the petitioner uas

uorking in the Fertilizer Division of the Department of

Agriculture & Cooperation and the same item of work uas

transferred to' the Department of Fertilisers along ijith the

incumbents vide Office Order No #8 of 1986 dated 6,3,1985

(Annexure A X) , The petitioner has alleged that his

transfer uas uithout his consent and that his juniors'

promotion is arbitrary and ille'gal , the same having been

made uithout considering his seniority and superior merit.

He has also alleged that the confidential records pertaining

to the petitioner might have been written by officers

under whom he did not function, uhich might have resulted

in securing poor grades in the confidential records,

thereby affecting his future career. It is in this

background that the petitioner has challenged the action

of the respondents in not giving him regular promotion

in the year 1987 and in the alternative, he has prayed

for his being reverted to his parent department of

Agriculture & Cooperation,

On the question as to uhether the petitioner's

case has been given due and proper consideration, ue

directed the respondents to place before, us the proceedings

of the Departmental promotion Committee as also the

confidential records of the petitioner and those of

,,^hri Rama Nand flaUick and Shri Libnus Bara. On a
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perusal of, the same, uie notice that the Departmental

Promotion Committee has borne in mind that the post

is required to be filled up by the process of selection.

Among the names considered by the said D.P,C,, the

petitioner's name is placed at the top. They have recorded

reasons for according promotion to Shri Rama Nand flallick

and Shri Libnus Bara on regular basis , There uere only

two vacancies, one of which uas reserved for the itembers

of the Scheduled Castes, As there uas no S,C, candidate,

in accordance uith the relevant instructions, the said

vacancy could be made available to a Scheduled Tribes

"candidate, Shri Libnus Bara belongs to the S,T,

categoryji, ;His case uas considered and he uas accommodated

in the reserved vacancy. In the only other vacancy which

was available for meritorious candidates, Shri Rama

"Nand Mallick uas selected in preference to the petitioner

on the ground that he has earned better grade from the

confidential records of service than the petitioner, Ue

have compared the confidential records of the petitioner

as also cf S/Shri Rama Nand milick and Libnus Bara,

We find that uhereas the general assessment of the

petitioner is as 'Good', the general assessment of S/Shri

Rama Nand riallick and Libnus Bara is «\/ery Good', As

the posts uere required to be filled up by the process

of selection, more meritorious among- the persons in the

zone of consideration have to be preferred to the one

uho is less meritorous and that procedure has been properly

folloued , On consideration of the confidential "records

and the D ,c , proceedings, ue are satisfied that the

D.P,C. has discharged its function fairly and satisfactorily

As regards the contention of the learned counsel

•for the petitioner that his confidential records might

have been written by the wrong persons who did not have

occasion to watch his'̂ performance is concerned, the

respondents have stated in the reply that when a complaint
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in this behalf uas made by the petitioner , the saroe uas
r

foruarded to the Department of Agriculture and Cooperation >
!

where he uas functioning during the relevant point of time

and the said authorities after due verification have

reported that the confidential records of the petitioner

have been written by the appropriate authorities , As

it is a confidential matter, the stand taken by the
' . I

respondents is that it is not in public interest to disclose
I ,

the names of those who have actually written the confidential

records of the petitioner. There is no good reason in

the circufiBtances to doubt the statement of the respondents

that the confidential records of the petitioner were written

by the authorities who were competent to Ufrite the same

during the relevant period of service of the petitioner.

There is absolutely no basis fbr the surmise of the

petitioner that the confidential ,records might have been

written by peE'soriS ' did not have the right to write

the same. It is, therefore, not possible to accept this

contention of the petitioner either,

\

It uas lastly contented that if the petitioner

cannot get due recognition for ths good work he is

doing in the Department, and he is- denied promotio-n to

which he ds;. entitled to, he would like to go back to his

parent department of Agriculture and Cooperation, It

is his case that his option was not taken when he uas

transferred to another Department.and that, therefore,

the unilateral action by the authorities in transferring

him is not legally binding and, the same should be annOl-iad

and he be repatriated to the Department of Agriculture

and Cooperation. The respondents pointed out that the

question of taking consent of the petitioner did not arise

for the reason that the entire Fertilizer Division of

the Department of Agriculture & Cooperation in which the

petitioner was engaged to work stood transferred to the

Department of Fertilisers along with the post^and the

incumbents of the said posts. The entire .Section in which
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the petitioner uas working having been transferred , the

question of ascertaining individual volition did not

arise. It uas only a question of rearranging:the departmental

functioning. There is no transfer of the petitioner
1 •

in the ordinary sense. There uas, therefore, no need

according to the respondents to seethe consent of the

petitioner. As the entire Division stood transferred,

the question of retaining the petitioner in the Department

of Agriculture and Cooperation does not arise as the

uork for uhich he uas engaged itself stood transferred

to the Department of Fertilisers, In the circumstances ,

it is not possible to accede to the contention of the

petitioner that he should be directed to be transferred

to the Department of Agriculture and Cooperation,

For the reasons stated above, this Application

fails and is dismissed , No costs ,

(S.R.A^DIEE) (V .3.MALI MATH)
MEraER(A) CHAIRMAN


