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Ulgender Pal,
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R/0 Quarter No. 240,

Katra Jugal Kishore,

Village Azadpur, :
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By Advocate Shri Shankar Raju
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1. Union of India through
Secrstary, Ministry of
Home Affairs, Govt. of
India, New Delhi.

2, Lt. Governoxr through tha
Chief Secrstary, Delhi
Administratiocn, Delhi.

3. Commissioner of Police Delhi,
Police Head Quarters,
MeS.0s Building,
l.¢¥s Estate, New Delhi.

4. Addl, Commissioner of Police,
South Oistrict,
P.S5. Defence Colony,
New Delhi. cee Hespondents

By Advocate Shri B. S. Oberoi for Shri
Anoop Bagai

0 R 9 E R

Hon'ble Mr. Justice B. C. Saksena —

Through this application under Section 19 of the
Admlnxstratlua T'wbunal= Act, 1985, the applicant
who was a Constable in the delhi Police, has‘challenged
an order dated 17.2.1987 terminating his services.
He has also assailed an order of the Commissicnar of
PJolice rejecting his representatiocn against the said

order of termination communicated by D.C.2./South

District, Wew Delhi vide letter dated 24.7.1987.
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2. The facts, in short, as set=up in the application,
are that the applicant was appointed in the Delhi
Police as a Constable on 16.10,1580. He cams to be
posted in South Oistrict, New Delhi and uas ordereq
to be procesded against departmentally and served a
summary:of allegations dated 11.7.1985. Copy of ths
said summary of allegations has baen;annexed'as
Annexure-A to the U.As During the psndency of the
departmental ingquiry, it is alleged, the applicant
remained admitted in Hindu Raoc Hospital, Delhi

from 25.10.1985 to 29,10.1985 and in T7.B. Hosgital
from 30.10.1985 to 30.1.1986. The Additional Dy.
Commissioner of Police, South Disﬁrict, passed the

. impugned order dated 17.2.1987 terminating the
petitioner{s services forthuith in pursuance of
Sub-rule (i) of Rule 5 of the Central Civil Services
(Temporary Service) Rules, 1965. The respondents
have filed a counter affidavit and a rejoinder
~affidavit to the same has aléo been filed by the
applicant; The stand of the raespondents in their
counter affidavit is that tHe applicant was enlisted
in the Delhi. Police gs.a temporary Constable u.e3f.
16.10.1980. His quasi-permanency was due on
17.10.1983, but the same was hsld up on various
occasions on account of unsatisfactory record.

It has been averred in the written statement that

the applicant remained admitted in the T.B. Hospital
only for four daye betwesn 25.10.1585 and 29,10.1985 -
éﬁd he had produced medical slip of the.CGHS Dispensary,

Daryaganj in which he was advised rest for three
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weeks and thereafter rest for ten days. It has been

‘indicated that'the applicant is a resident of

Azadpur, Delhi. - He had not attended the CGHS

Dispensary nearer to his residence as is provided

in the CGHS Card. It is, therefore, pleaded that
the applicant managed to get this medical skip to
cover-up his absencs. IHis case was considéred for
grant of quasi parmaneﬁcy status but because of

his poor record, work and conduct, he was fhot found
£it: . for quasx permanency. He was only found
unfit to be retained in service and, therefore, the
impugned order was passed, In the rejoinder, the

applicant has not been able tojflaca the main

‘averments of facts.

3e We have heard the learnad counsel for the

parties. The learned counsel for the applicant

Sehemyssic ng 93‘ -
has made the following two principles of\wisswues i-

(i) that the émpugned order in the surrounding
and attending,circumstancés is an order 6?
punishment and is not an order%%arminaticn

simpliciter; and

(ii) that the order passed by the authority
rejecting his representation against the -

\ impugned order ‘'is a non-speaking order.

4. The learned counsel for the applicant tried
to submit that the appllcant is not governed by
the C.C.S. (Temporary c'erulce) Rules, 1965. He
urged that under Rule 5(i) of the Delhi Police

(Appointment & Recruitment) Rules, 1980, all direct
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appointmantS'o% émp;oyees are'required tc be made '
initially on ourely temporary basis and all
employees appointed tc the Delhi Poiice shall'bg
on brobation for a ﬁeriod of tuo years. In our
opinion, this plea\is not open to the applicant
since no factﬁal fdundation#‘fof the said plea

0 sk ’ .
has besn pdead®d in the application.

5. As noted hereinébova} fhe impugned order had
been passed in pursuancs of Sub-rule (i) of Rule §
of the C.C.S. (Temporary Service)'Rules; 1965. It

was, therefore, 'incumbent on the applicant to have

set-up the factual position in the application itself.

He has not stated that his agpointment initially was
on probation. The learnad cbuﬁsel for the respondents
has invited our attention‘to a decision rendered on
30.8.1993 by theiTribunal in U.A. No. 344/88 - On Pal
Singh vs. Union of India through the Secretary, |
Ministry of Home Affairs & Others. .In the said

case alsoc, at the time of ths hearing, an amendment

application was preferred to incorporate such a

plea. The application was rejected on the ground
of being highly belated and rinconsistent with the

case put forward in ths origihal application. Houwever,

 the Bench further procesded to analyse the

provisions of Rule 5(e)(i). It was held that the

said Rule cohtemplates a person being appointed
on probationﬂahd if a person is -so appointed on
probation, one wculd é*pect the order toc say so.
The,expréssion'"proﬁation“ has been defined in
Rule 215 of the Subplémentary Rules and analysing
\
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the said provisions, it was held that since the order
of appointmeﬁt says that hs uwas appointed as a
tampofér; Police Constable, no inference can be draun
that he was appointed on p:obétion. In the instant
case also, the respondents in their countsr reply
have categoricélly averred that the applicant was
enlisted in £ha Delhi Police as a temporary Constable.
In the rejoindsr, it has not been denied. The
position, therefore, is that we have to proceed on
the assumptibn that the applicant was appointed as
a témporary Constable and not on probation. Agéinst
the applicant a departmental inquiry was instituted
for his earlier absence from duty. quing the
.pendency of the departmsntal inquiry; from the
plgadings ch recora, it appsars thét the question of
his fitﬁess and éuitability to be|retained was
cons idered and his services came to bs terminated . ‘
by the impugned orderasn the circumstancesg JEE&Q’EQ?bL
'passed two years éfter'the institution of the
departmental proceedings,u;annotAbe said to be an
order of ﬁunishmant. It is an order simpliciter and

~is not stigmatic.

6. The learnad couﬁsal for the applicant cited a
decision reported in 1991 (17) ATC 250 - 0. P. Goel
vs., HeP. Tourism Davelopment Corporation. The Subreme
" Court in the facts of that case had onsidered whether
the order of termination from service was punitive.
The chargesheet had been served and an inquiry was
conducted, but before the conclusion of the inquiry,

an order of simple termination was passed. In the
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facts of the case iﬁ uaé held that the order was
’made on the'grﬁund of misconduct and was in substance
punitive, and the order of termipation was \
accﬁrdingly quashed. The learned céunsel for the
respondents, in reply, placed reliance on a decision
of the Supreme Court reported in 3T 1991 (1) sc 108 =-
State of U.P. & Anr. vs. Kaushal Kishore Shukla.,

In tha said case, the High Court had held that the
termination of the fespondentis services on the.basis
of the adverse entry in the character roll was not

in good faith and the punishment imposed on him was
dispfopqrtionate. The épex court; heowever, found that
the High Court had not recorded any reascns for this
conclusgion. While indicating law on the gquestion,
the apex court uas pleased'tofobserve, "Under the
service jurisprudence a temporary'emplqua has no
right to hold the post and his services are liable
.to be terminated in accordance with the relavant |
service rules and the terms of contract of service. -
If on the perusal of the character roll entries or on
the basis of preliminmary inquiry on the allesgatiocns
made against an eamployee, the competent authority is
sat isfied that the employee is not suitable for the
'service whereupon the services of the temporary
-employee are terﬁinated, no exception can be taken

to such an order of termination." Anocther relevant
obsefvation has been made by the Suprems Court in
the end of paragrapﬂ 11 of the judgment, which reads,
"It is erroneous to hold that'uhsre a preliminary

enquiry into allegations against a temporary govt.
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servant is held or where a disciplinary esnquiry

i held but dropped or abandoned before the issue

of order of tsrmination, such order is necessarily
punitive in naturs." The apex court further |
pfoceeded to analyse two of its earlisr judgments,
namely, Nepal Singh vs. State of U.P. & Ors. - 1985
(1) scc 56, and Ishwar Chand Jain vs. High Court of
Punjab & Haryena & Anr. = 1988 (3) SCC 370. It was
held that the said decisions had no rslevance to the
case before them. In suéport.oﬁ the proposition
guoted hereinabove, support was drawn from a three
Judge Bench décision in R. K. fMisra vs. U.P. State
Handloom Corporation = 1988 (1) SCR 501. In the

said case the apex court also referred to the decision
in A. G, Benjamin's ca®e decided on 13.12.1965 in
Civil Appeal No. 1341/66. The apex court came to the
conclusion that the Constitution Bench in the case of
Benjamin held that no temporary Government servant is
entitled to an‘opportunity in the preliminary inquiry
as "there is no element of punitive procesdings in such
an inquiry; the idsa in holding such an inquiry is not
to punish the temporary government servant but just

to decide whether he deserves to be continuad in
service or not." The apex §0u£t further found that
the Constitution Bench in Behjéﬁin;s case (supra) had
held that even if a formal departmental inquiry is
initiated against tﬁé temporary Govt. servant,'it is
open to tﬁe competent authofity to drop further
proceedings in t he departmental inguiry against the
temporary Govt. servant and to have recourse to Sules
applicable to temporary Govt. servant for terminating

his services.
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7. In vieu of the law laid down in State of U.P.

vs, Kaushal Kishore Shukla's case aﬁd being satisfied
that the mterial on record in the present application
discloses enough material for the‘satisfactian of the
c0mpetent authority to take recourse to the Tempqrar}
Service Rules and pass ths orders of termination, the

impugned order, in our opinion, doas not call for any

interferencsa.

8. Thz learned counsel for the applicant also
referred to a decision of tha apsx court reported in

1974 SCC (L&S) 550 - Shamsher Singh vs. State of Punjab.

‘Reliance was placed on paragraph 64 of ths said

judgment. It is neadless for us to analyse the said

. , neled
decision in detailg. The said decision was censidersd
in the case of State of U.P. vs. Kaushal Kishore

Shukla \supra) (see paragraph 7).

9. The other submission which remains to be
considersd is challengs to ths order rejecting the
applicant's reprssentations against the order of

termination of his services. The learned counsel for

the applicant, in support of his submission, placed

reliance on a decision reported in 1591 ScC (L&S) 242 -
S. No Mukherji vs. Union of India. In the said case,

it was laid down that an aufhority‘exercising quasi

judicial functions must record reassns for his

decision irrespective of uhgthér the decision is
subject to éppeal, revision or judicial revieu,

It was held that this was one of the embodied rules
of natural justice. In the Fipét place, against the
impugned order tarﬁinating‘the applicant!s services

under the Temporary Service flules, no appsal or
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representation was provided. Annsxure-D is the cony

of a communication to the applicant in respect of

his representation dated 8.3.,1987. It says that

the representation has besn considersd by the
Commissiorer of Police, Delhi and rejected. This
ofder cannot be construed in any manner as the order
passed by the Commissionsr of Police. It was a mers
communicat ion of the fact that the representation had
bsen rejected. The applicant has not sought production
of the copy of the order passed by the Commissicner.
The same is not on record. It is, thersfors, difficult
for us to hold that the Commissioner of Police passed

a non-=-spaaking order.

10. In vieu of the discussions hereinabove, therse is
no merit in this application. It is accordingly

dismissasd. No costs,

A o Odole

( 5. R. Adige ) ( B. C. Saksena )
Membar (A) Vice-Chairman (3J)



