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In this application, Wing Commander V.B.

i)

ii)

/
a dixection to be issued to the
résp¢ﬂdents to prepare and circulate
é‘finélised seniority list as prepared
aﬂd supplied to the DFC, for considering
and preparing the Select List for
o:deriﬁg pfomotions in Apri1;1982;
promoting the applicant to the post

of Director along with his batch-mates
oﬁ‘thé same ?ear‘of allotment in his
own turn or alternatively under Next

/

Below Rule first as a Director and then.

" as a Joint Secretary;

iid)

iv)

paying him differences of pay and
allowances aﬁd other'monetarf benefits
as well as ﬁerks conseqguently flowing
from the ic"e-; and

striking down the stipulation of five

- years qualifying service as Director

for eligibility as Joint Secretary'in

RAW,
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2. - - Admittedly, the -‘applicant retired from IAF
on 1.7.75 and was re-smployed in RAW on 24.11.75 as
Assistant Director. This re-employment was initiéilly
for one year and was e#tended annually. The RAW(RCSS)
rules were enacied from 21.,10,75, which provided

for constitutioﬁ of a Class I Exe.cutive Service and
defined the vcat%agory of people who could be considered
for absorption :m service at its initial constitution.

It appears that a Selection Board was constitutéd

, by the Government in 1976 .which as a preliminary step,

invited willingness from all the eligible Officers

for examining their suitability for absorption in

new service.. The applicaﬁt éonveyed his willingness‘
‘on 20.5,76 but the submission ofl willingness by

an Officer did Aot amount to -his final selection as

the ietter invi;r.ing option 4Aid not hold any assuarance.
Meanwhile the app.lica\nt continued _oﬁ re=employment
‘on the then existing temms and conditions of
contractual appéinﬂrent and the department had

no obligation to continue his services if it decided

P

not to renew his tenuzxe,

3.- » In the counter-affidavit, it has been sgated
that the Selection Board constituted in 1976 to
cons;i..der suitability of the eligible ‘Officers for
absorption in thé new se rvif;'e .which was to be G:)lnstitute<
held its first meeting in Octobker,1976. Thereafter,

a series of meetings were held and the recommendations
WEre fimmlised jcmly in 1977. However, these recommend=- .
-étions were kept in abeyance by the Government and not
actedupon. Thereafter, in 1981 the Head of the
Organisatibn‘l d:i}CSCtedl‘tlllat the eligible re-employed
officers may be;con'sider.ed for prorﬁotion to the

next higher rank of Deputy Director under the mrovisio

of Rule 7 of RAW(RCSS) Rulesvwhich prescribed an

eligibility criterlan of threefears' service or more
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in the Organ;isa.tion. Schedule 1 of. those rules
'provided 'tha:’t an officer with five years' service

in the rank of Under Secre'taxv/equiValent:would e
c'llcr_.bl@ ﬁof promotion to the next hicher grade.

The Head of th¢= Organisation, therefore, approved
that the re-employed Officers with five vyears of

lse rvice _1r?20?rganisation be cdonsidered for promotion.
As the Organ?isation had three posts belonging to

the defence ;servicés';- it waé decided that the DPC
may @nslder filing up three posts in the rank

of DlL‘?CtOJ? from tl’E ellcrlble officers. as the
defepce- ,serv_;i’ce officers were inducted into RAW

not only thr=c>ugh i:é-employment but also througﬁ
depuuaticsn, and some who attaimed retirement

.1n their parent service while on deputation to RAN
were also re-employed in the Organisation SUbJeCt
to their suitabillty, it was necessary to pxepare

an interse senlority list on a rational basis,

as a deputat-lom.st officer who had put in a numba:g
of years in ;4che Ofganisation and was then absorbed
would becomi junior to an Officer who had keen
directly re-:employed from an earlier date than

, {:he date of :fzis absorption but had pi_zt» in lesser
‘number of ye:ars of service in the Organisatien..

It appears that since the post of Adsistant Director
A(re.-udesignat’ed as Under‘Secretary) in RAW was
equated with;Ma jor/Commancer/Lt.Commahder in

the defence Flservices, it was decided that the
interse seniprity should be determ»ined with -
 reference to their dates of poointment as substantiv
major or itsf equivalent., The DPC considered all nine
re—employec‘i' iofficers serving in the.Organﬂs atioﬁ who

had worked in the feeder rank for five years of more

n
!
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including the applicant and recommended the officers

Nos.1,2,3 and 4 as shown below for appointment to

N
~

the next hicher grade- .

" Sl.No,. Néme Date of Déte of substantive
' Commission appointment. as Major,
equivalent,
1. Col.R.G.Sawhney 12.10.46 12,10.59 .
2. Cdr N. Radhakrishnan 1,05.51 = 16.6. 61
3. Lt. Col.B.Swarup  11.12.49  11,12.62
4. Lt.Col.Manohar Ial 22.11.50 22411.63
5, Wg,Cdr.V.B.Sawant  17.01.53 17.01.64
4, It is clear that the officers nos.l to 4 stood

. senibdr to the applicant as per details furnished above.

Hence, he was not recommended for promotion by the

DPC against the three available vacancies.

5. While the recommendations of the Selection

B rd submitted in 1977 werekept in abeyance, it

appears that a review Selection Board was onstituted

“in 1983 to review the recommendations of the ‘original

Selection Board in view’ofﬁ'e lomy reriod of time that
had elpased. The' review selection board had submitted |
its recommendations in 1984 and consequent upon their
écceptance by ’the Gove rnment, fresh options were

invited fr‘om""the‘f'offi'éé‘-rs;'conce‘rne'd ‘latest by September,
1984 The alel ant orave ‘his uncondltional willingness
to be absorbed in new_Re5¢arc11 & Analysl.s 3ervice (RAS) an
the final notification appointing the officers to variou

scales/grades of the service at its initial constitution

.was iggued from April, 1985 onwards, whidh showed the year

of applicant®s seniority as 1957,
6. Admittedlv, the applicant was posted abroad in

June 1983, Prlor to his foreign posting, the appllcant s

_ option was asked for, e was infommed that as per -the

extant rules, he would not be granted appointment
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to the ﬁéXth-ighe'-r grade during his tenure abroads
As per rules he ;vzaé' also required to give a-written
undertakingthat .in case hewss posted abroad, he
would not make any claim forl promoi;ion and after
his final selection for postimg abroad, the

applicant dici_ give such an ur}ciertaking

not to claim promotional benefits during his tenure

sbroad. The respondents showed us the relevant file

~containing the said undertaking and we are satisfied

1

that it was givén by the applicant.' According to te
'respondents, this undertaking is taken from the

officers selected for assignment in abroad to make

‘them avare that under the prevailing rules and

regulations, RAW _officers posted abroad cannot be

(tion. Thus, the applicant

cannot deny that.he proceeded on foreign assigmﬁent

granted in-situ promo

in full knowledce that he would not get any promotion
that may accrue during his tenure abroad and he would
be given the benefit of any promotion for which he

is approved only on retum to his Head Quarters.,

7. I? appears that after the Research & Analysis
Service was nofified',in Ap‘ril,1985 and the spplicant
was given 1957 'as-t';he vear of allotment , a DPC was
~h21ld very soonthereafter in May,198.5 itself to |
coﬁsider the suitability of officers in.the RAS for

promotion to ne:.,ét higher post which was that of

.Director. The applicant's case was considered by the

‘, DPC élongwi.th the cases of others, and he was

considered fit: for promotion., However, the applicant
at f:hét péini_: oF time was still on assignhtent abroad
and was promoteo:"l £o the rank of 'Diréctor‘ imme diately
upon his returﬁ to Head Quérters onl18.9.86 but as
hls immediate 3ﬁnior had been promo‘;:ed as Director

wee.f. 10.5.86,  the applicant was also civen the benefit
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of next below n}_’tle and his promotionas Director

was made effec'fcive from 10.5,86. Five years* servi;:e
as Director isi required un®r the existincj rules and
regulatiqns to . be come eligible for coﬁsideration

of posting s Joint Secretary but in the meanwhile;

the applicant sought voluntarily retirement in

itself.

8. The ébove- facts make it clear that the
Résearch & Anaiysis Service Rules came into effect
only in April, 1985 whidhe te mired the applicant's
year of allotme:snt to be 195-7. Prior to April, 1985,
there was no reaqlar Research & Analysis Service,
and thestatus of the applicant ©r RAW was that of a
re-cmployed Ofifieer,v&hose termo £ re-employment
was e‘xf;ended aﬁnuaily. Bven so, in 1981 itself,

it appears thaf. the ‘efforts were made to promote
those J:e-emplofzed/deputationist officers from the
defence service with more than f ive years of service
in the Organisation., In the absence of ay common:
seniority list, the date of their substantive
appointment as ;Major/Wirig Commande r/Lt., Commander
whichwas 'equ;\ialent to the postof Assi stant Director,
was téken as the base, ad the applica—;ut's case was
considered with the others, but as there were only
three vacancies and the applicant was 5th in order

of seniority, hsf wasmt promoted.‘

9, ‘ The iapplicant cannbt have any le gitimate
griex7an§e, if the ‘date of substantive appointmént '

as Major/wing Commande r/Lt.CAar., whid'x is equivallenf;

to Asstt.Dixec‘l;or in RAW wastken as the basis for
determination olf the s°nio:itﬁr of Defenee Service Office§
in the absence of any combined seniority list,and this

hen
cannot be held to be arbitrary or discriminatory and /
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violative of Articles 14 and 16 of the Constitution.-

In fact, if the date of joining RAW had been taken as

the‘basis of reckoning seniority, no common seniority

list could havei been rationally worked out hetween

the re-employea officers and the depu’catlonists, and

'th:Ls -woultd itself le ad to arbitrarlness anc’l thus

v:Lolatlve of Ar’c:.cles 14 and 16 of the Const:.tutlon.

Furthcr more, the appllcant has produced no evidence

" to establish that his substant:.ve aprointment as

Wing Cdr. on 1'7,.1..64 was prior to the date of
substantive appointment to the rankf-“‘ of Wing

Commandexr or its equivalent ©f the other four officers

mentiore d in paragraph 3 above and under the circums-

~tances, we hav:e no reason to disbelieve the date -

1

of substantive appointment as Major/Wing Cdr./Lt.

Cdr. as given by the respordents in paragraph 3 above.
Further more,

/w.u:h:.n a month of the Research & &nalysis Service .

coming into _F ct in April, 1985,  the appllcant s
case was con-31dered for promotion to the rank of
Director, although he was on fore:.cxn assignment

at that time, and upon his return to Head Quarters

on 18.9.86, ‘he ‘was promoted, and the promotion was

made effective jfrom 10,5.86 undér NBR. Here again
the applicant can have no legitimate grievance
be cause str‘ictiy speaking, in the back ground of

undertaXing t"za"t he gave in writing, 't‘ne respondents

weye well wlt_hln thelr right to grant this promm:lon

ONly We€ofe 18 9 86 .,

18, Before concluding, we may refer to the

promotion of commodor Kunte as Joint Secretary

in RAV, x-.vhb,ac;cording to the applicant, was junior

to him, The position has been clarified in the
Cabinet Secreféfiat Memorandum dated 15.9.87 (Annexure-
from which it 1s clear that the senioxity of the appli~-

~cant vi’s-a-vifs Commodor Kunite could be reckoned
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only after the initial constitution o £ RAS. in
Api:i.l,1985 \énd the attendant benefits omuld,
therefore, flow only after that date. At that point
of time, thé applicant held the /post of Assistant

Director/Under Secretary and as stated above he

was immediately considered for promotion as Directors

i

Cn the other hand, Commodore Kunte, who was a-
serving officer and had come on.deputation to RAW,
was ‘holding a post in the Navy which was equivalent
to that of Director.in RAW for more than five years
and hence hlgrvices in the Navy in a rank equivalent
to that of Director was allowed to count for his |
el‘igibility .@for promotion to the rank of Joint
Secretary. The case of the applicant was different
as he has re:tired from service and had come on -
re-employmeﬂt and had never held the post equivalent

to Director till 1986.

11. 7 Fi;ve yearé of qualified service as
Director is,-;.a‘s per rules, one of the eligibility
con*dir‘cibﬁs fbr promotion to the post of Joint '
Secretary in RAW, These statutory rules have been
made in puArs.uance of Article 309 of the anstitgtion
and can in no way be deemed to be violative of

Articles 14 and 16 of the Constitution.

12.  In the facts and circumstances of the
case, therefbre, none of the reliefs prayed for are
admissible under law. The application has no merit

and it is acardingly dismissed. No costs.

P ' XJ V\/
% /0[1. 2 W
(S .R.ADIGE) (V.S.LALBﬁATH)

MEMBEER(A) ‘ CHATRMAN .
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