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CiMIRAL ADM^ISTRATIVE IBIBUNAL
, PRINCIPAL BENCH, DELHI.

(1) Regn. No. 0. A.. 147/1988. DATEDs July 4, 1988.

Shri R«S. Murthy Applicant.'

^ V/s. '

Union of India through
Secretary, Department
of Legal Affairs and
Others .... Respondents,

(2) Regn. No. O.A. 136/1988.
• • I

Siri P.C. Kannan ...Applicant.

V/s.

Union of India through .
Secretary, Department

y of Legal Affairs and
T Others ' Respondents.

Applicants in person.

Respondents through Shri N. 3. Mehta, Standing Counsel.

(Judgment delivered by Hon'ble Mr. Kaushal Kumar,
Member (A).

JUDGMENT

Both these applications are based on similar

facts and raise common points of law and rules for

\ interpretation. Accordingly, it is convenient to

dispose them of through this common judgment.

2. The grievance of the applicants is that on

promotion to the post of Assistant Legal Adviser in

the Ministry of Law and Justice, Department of Legal

Affairs, their pay has not been correctly fixed under

F.R. 22-C. Both of them, before their promotion, were

holding the substantive post of Superintendent (Legal)

but they had gone on deputation as Senior Research Officer.

The applicant in O.A. No.^ 147/1988 had gone on deputation

the ex-cadre post of Senior Research Officer in "Uie
''' -'fe'"--'

D^artment of Justice and the applicant in O.A. No, 136/1988

.h^a,gone on deputation to the ex-cadre post of Senior

Research Officer in "Uie Commission on Centre State Relations
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Ministry of Home Affairs. The revised scale of pay of •

the Superintendent. (Legal) is Rs.2375 --35C)0, that of

the Senior Research Officer is Rs.3000 - 4500 and that

of the Assistant Legal Adviser is also Rs.3000 - 4500.Buoadly..
, .speaking: .i.,-.,; • . . . ' ^
/ F.R. 22-C provides that on promotion to a, higher post :

the pay in the earlier post is required to be raised

" "notibnaily by one increment and the pay fixed in the

"promotional post at the next higher stage in the pay

scale. the case of the two applicants, instead of

taicing the' last pay drawn in the scale of the Senior
ilesearch Officer, the post which they were holding ex-cadre,
the applicants' pay in the substantive post of Superintjendent

" (I^gai) was taken and with reference to the same, -ttieir

pay was fixed in the higher promotional post of ,!^sistant

Lfegai Adviser.

3. ' •ih support of thbir claim for application of

^ciy

F.R. 2'2-C with reference to the pay drawn by them in the

ex-cadre post of ^nior Research Officer, the applicants
COiJ

~h^ relied on the judgement of this Tribunal (Principal

Bench) dated 30.1.1987 in Regn. No. j:-686/86 (C.W. 292/81)

• Bahadur bhand Bhatia'v. Union of Jjdia & others.
4.' The case of the respondent is that the aforesaid

judgment cannot be extended to the applicants as the

Tribunal in the said judgment had struck down the Ministry

of Finance 6.M. dated 3rd April, 1972 only with reference
to the"petitioner in the said case." it is contended that

' "the'0.M. dated 3rd April, i972 is still operative and

cannot be said to have been struck down in totality for
all time, it is further contended in the counter-affidavit

that since the pay scales of the posts of Senior Research

Officer and Assistant Legal Adviser are identical, under
FR 30 (2). the officiating appoinWnt shall not be deemed

tc involve assumption of duties and responsibilities of

greater importance,, ' As such the fixation of pay in the
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reference to the pay dravm by the applicants in the post

of Senior Research Officer, which carr^^ identical

pay scale as that of Assistant LegaJ|/^Vis:ir, is not

admissible under FR 22-C read with FE 30 (2). It is

^ furl^er stated that the protection of pay drawn in the

same time scale or in an identical time scale is not

admissible in an ex-cadre post under the provisions of

FR-22 and FR 22-C on reversion to the cadr# post. The

applicants are eligible for promotion ais ^ sis taht Legal

Adviser from the cadre post of Si^erintendent (Legal) and

not from the ex-cadre jpost of Senior^ Research Officer

held by them before their appointment as Assistant Legal

Adviser on deputation basis. At on© stage, during the

course of arg^nents, ^learned Standing Counsel Siri Mehta

contended that before their promption, the, applicants

had been reverted from the post of S^ior Research Officer

to that of Superintendent (Legal) before being promoted

to the post of Assistant Legal Adviser.' Hpwever, later oiji,

on checking the records, he clarif ied thi^t, there was no

reversion to the post of Superintendent (Legal) and the

applicants were promoted directly to the ppst of Assistant

Legal Adviser.' Siri Mehta further cpntende<|, that persons

are sent on deputation not, strictly in accordance with

seniority whereas promotions are made^to higher posts

in accordance with seniority in their own cadre, if the

; benefit pf fixation of pay under F.B- 22-Gyfere to be extended

lasV jpay drawn in an ex-cadre post, "this will result in

an anomaly inasmuch as a junior person wil^ draw more pay

aiF,20trfl,Yp^^romotion than his senior' in the cadre.

v;; £ 5. ^%F.R. 22^C reads as follows: r-

*1, ^Notwithstanding anything contained in these Rules,
;.;<vitiere a Governing holding a post in a substantive,

^ Vt to another post carrying
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^ duties ind responsibilities of greater Inportance i

; , :ttian tho9.e attaching
initiai pay in the.tin«^scal« of the higher post
shall be fixed at the stage next above the pay
notionally arrived at by increasing his pay in
respect.^of the lower post by one increment at the
s^age at which such pay has aiccrued; •:

X; ^0 Ji ^ Provided that the "provision of this rule shall not
ap^ply v^ere a Caovemnient servant holding a Class I

: i in s substaintive,'temporary or officiating '
•Xo: t : . -- i capacity is promoted or appointed in a substantive, ^

tsv;: V temporary or officiating capa'city to a higher post i
.xs; • ' which- is also' a Class I post and carries a time-scale

of pay with the minimum mote than Rs,1,500:
^ 1 Provided further that the provisions of sub-rule

. 0,nOb of liule Si" shali not be applicable in any case "
,• ,.j^oq :^where the initiai pay is fixied this rule: ^

Provided also that where a Government servant is,
immftri-iately before his; promotion or appointment to a

. higher; post, drawing pay a;t .the.fnaximum of the time-
scale of the lowfer post,; his initial pay in the time-

1scale, of ,the higher post shail; be fixed at the stage
next al?ove. the-pay iiotion;a11y: arrived at by increasing -
his pay in respect of the. lower post by an amount equal
,tbi the last increment,in the time-scale of the lower

.5? nc t.:C :

.1^ sio :

f'--

f5SS,iE-'X

'S'xb. r

i'thc '-

post:
provided that ;if a Government servant either-

(1) has previously held substantively, or officated
' \ ;! in . • - ;i

~i (i) the same post, or

' ' (ii) a peraaneht'or temporary post on the ;
';i' same time-scale, or

(iii) a permanent jpost other than a tenure •
; post, or a temporary post (including a

V̂ "' !• post in a body, incorporated or not,

• •••••• ^ ^ ' ' Which 'is wholly or substantially owned
j;: : or controlled by the Government) on an

identical time-scale; or

(2) is appointed substantively to a tenure post |̂ )n
a time-scale identical with that of another

f tenure post which lie has previously held
;; substantively or in vvhich he has previously

, officiated;

then proviso to F.R. 22 shall apply in the matter of
the initial fixation of pay and counting of previous

service for increment.•
j J 0 :

H'"

i
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: O.M. No.7(75)-
; : "the ird ^ as follows: -

^ i ;f(3) On
V!fas::^rlier provided:^:^ Govern-

V- ^ draw? j^y in, the scale of pay
revertsVto his

:: cadre to a

Md; the ex-^Gadj;e^ p^ immediately held

, ^^,;,c:ad3:e .pptsi;.^; ^;;'y

' :.\' :-»;u.-v.' ^-r-;'-^- •• nc." ;; Mr W!^ ;tbe-?ni.endment tp proviso to F^R.' 22, vide
^ - ; VB. - . dated ;to. 11^65,

counting for increments in a cadre post on an
ijs...

identi'ca^l Scale i^' no ibriger Admissible except
•C J.' • ••^^n.: OC/J; ••'••- •• •••• -r , ./..-• . • f

•- X ,v

l i;4'v - i Hii '

^;. ri-ic ••••g

4

^^f'thVeictWth;!? cahdi^^ therein
aie iiPulfilled. Aquestion-has been raised whether

- '

-^ ^ 'tb 'pay dr^
rni -vd^ ^/•^^ui^er^f^R.;.2^C still^^'tdl^ available,-

^It is clarified after ^tiie am^dment of F,R.

"22: as referred to'^bbveVthe orders have become
^ ^ obsolete and it is not permissible to fix pay in

- ^ ^ ;Cadrr^GSt"oh-tfie bas^ in an ex-cadre

been,: decided that the pay of
Government servan^ fixed in respect of
promotions t?l^ing place on or after 30-11-65, by
applying the above provisions should be refixed
-^^9tly with reference to their pay in the lower
cadre post in "ihe parent cadre. Ih order, however,
to avoid hardship, it has been decided that the
diff erence, as on ,the date of issue of these orders
between the pay already fixed and the pay that
would be adnissible aqcbrding to these orders,

vrfi; be treated as personal pay to be absorbed

"^tfuture increments or increases in pay.

It was also, learlier provided that where
.^vperson goes frpaJ post 'A* in his parent depart-
jaent to a post •B*. elsewhere and reverts to post

in the parent department and post •C* is higher
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^thian E)ost 'At but ribt higherpost *3', the
pay in post 'C should be fixed under F.R. 22»-C
with reference to the pay in post *A*, if "Uie pay

•so fixed is mbre advantageous than the pay fixed

Under the n6^ with -reference to his

pay in po These orders are also cancelled
' -arid the pay of the pfefsons affected should be

' fefixed and the difference treated as personal

pay to be absorbed in future increments or

Vu^iricreaies in^^pay', • ^
- :N6, 7(75III (A)A1» dated

.; r>the-.32?d-^April, -.1972i-)- ^

;, ,lt;will be. seen from the above; that it was only after

the amendment .to pro\r.iso to F^R. 22, vide notification

. ..dat!^; .30.,11.1965. that the benefit of sei^ice rendered

vf -;-,-: Qa4r^, post, counting for increments in a cadre

^ i.. post on .anMdentical .,scale be case .no .longer admissible

r ;• » s-c.: ^>^tent. the .conditipnf flaid fdown therein

,were fulfilled. . .

rc ; Sench of .thla^^ribuna^^ in their judgment dated

; ' •c?Hor:: ^9* thereof ^observed .as jfollows: -

Vs,tudied th,e v^diole ^perspective in great
detail, we haive come to the conclusion that the

ciafificatory aM. of 3rd April, 1972 taking away
•^the benefit given by -a statutory provision of

,, F.R., :22-C is erroneous ^ unwarranted and has to be

struck down for the following reasons?

(a) The O.M. disallows pay in the ex-cadre post
; 6h the wrong assumption that the benefit of service
'. rendered in an ex-cadre post cpuhting for increments

- a^issible. This is wrong because the amended
proviso to F.R. 22 does not completely disallow
increments for service rendered in an ex—cadre
post with identical pay-scale, but simply lays

..down certain condition in which such officiation
will count for increments. Therefore, if these
cbhditiohs are satisfied increments against
Officiation in equivalent post will be given and
therefore, the question of totally excluding
officiating pay in an ex-cadre post for fixing
pay in the cadre on promotion should not arise»

I \

( I
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Tbf provisos a116w a further benefit of
; brevious service in the jidentical scale for

the purposes of increments. This is in addition
^-to,;y>tia|yi^^ fixed or* the basis of the

C7 fain-p^^^ F.R. 22 p^r^R. 22-C. If for
•.^ certain reasons incr^^ allowed, it

mean that; the b^asic pay shotild not

i u ^as la^^ the statutory rules*

- cT^isallpvying fixation of initi the
main provision of the because

a; :?d4itic)risl ,increments, fare'not.jperraissible /
admissibleiwill^;be;as good:as;saying that since
interest is not allowed for some reason, "tiie
prifvci^al aiDfic^uht a^^ g6t liijuidated and
r?Pt pa;idV'?.;^^^;:-,XJav-v- XXJC?

'r'am ihblin'^ to'agree withobservations.

xlarificatory"aM.- da^ed 3r^ April, "1972 cannot

override the basic provisions of tlte Fundamental Rules.

F.H/ 22iiiC dofes riot enti^isage thait in prbihotions made from

an ex-cadre post, the'last pay driwri In "the ex-cadre

post wili not be'"Eakeh into ^cbount for purposes of

fixat£i6^ri"6f •pay F.^'- 2Z«G. ' VSIhat it does envisage

is^that^here^h^ to' be a promotion of a (jovemment

seiyaht holding a post in a substantive, officiating

or temporary capacity to. another post in a substantive,

officiating or temporary 'capacity ' carrying duties and

responsibiiities of greater importance than those attached

to the post earlier held by him. Even though after the

Vrecommendations of the Fourth Pay Commiss ion, the

revised pay scale both of the Senior Research Officer

and that of the Assistant/Legal Adviser has been made

as Rs.30p0 - 4500, the pre-revised scale of the Senior

<^esearch Officer was fe. liod - 1600 whereas that of

j^^stant Legal Adviser in the Ministry of Law and Justice
was :3^s. 1200 - 1600, equiva Ipnt to. the grade of Under

Secretary to the (^vernment of Ihdi^^^^ Even though after

the revision/ the pay scales have been made identical.
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there iis no difficulty in holding that jthe post of f

r-

..1

Assistant Legal Adviser in the Department of l^w & |

Justic^ carries duties and responsibilj^ies of greater:

importance ttan those attaqhed to tl^e post of Senior li

Researdh Officer either in the Department of Justice

or -Uie jCoaimission oh Centre State Relations^ This

being the position, the applicants are .entitled to

fixation of pay under FR 22-C with reference to the t

pay last drawn by them as Senior Research Officer,

Even thjough extending the benefit of fixation of pay

under F,R. 22-C may lead to an anomaly, as pointed Out
'• —i' • ih -'Ai.by the j;learned counsel for the respondents, toe f
applicaihts cannot be denied the benefit available to I

them under the Fundamental Rules.

9^ jirhe applications are accordingly allowed witti
the direction that in siupersession of the earlier orders j

the pay of the applicants shall be fixed under FR 224C

from the date of their promotion with rfef^rejnbe to the

pay las;t drawn by them immediately before promotion j;

in the post of Senior Research Officer ;and they shaj^^ be

entitled to all arrears of salary in terms of such [

fixation. However, the respondents are not to pay aniy

interest on the arrears. This order shall be cC^li^
with anp the arrears paid to the applicants within a i;

period of three months from the date of receipt of th|is

order by the r
• ' •

to costs.

^ Wjno Qj?de]^^s!i

(KAUSiAL KUr4AR)
MB'ABER (A)
4.7U988.

ejiRTIFfED: TO BE TRUE qOPY
W---

c^ N v avKi''"
...I! u; i'.C:r ; .

Trib'uiwi,

fsiftsipai F-unakoc House
iJi-'kii . i;
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