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(1) Regn. No. Q.A,, 147/1988. - DATED: July 4, 1988,
... Shri R.S. Murthy = ...d - Applicant, | |
S - ) V/s. - - ’

Uhlon of India through

Secretary, Department

of Legal Affairs and .

Others esee Respondents,’

(2) Regn. No. Q.A. 136/1988.

“Shri P.C. Kannan - eves Applicant.
| V/s.

Union of India through

- - Secretary, Department
(? of Legal Affairs and _
' - Others es e

5

Respondents.

Appllcants in person.

Responaents through Shrl N. S. Mehta, Standlng Counsel,

-~ (Judgment dellvered by Hon'ble Mr. Kaushal Kdmar,
Member (A). .

Jtmemam'
Both these applications are based on similar
facts and raise ccmmon points of law and rules for

interpretation. Accordingly, it is convenient to

M @ﬁt

dispose them of through thisucoﬁmon judgment.

2. The grievance of the applicants is that on

prcmotion to the post of Assistant Legal Adviser in

the Ministry of Lew andAJustice, Departmen%Aof Legal
hffairs,‘their'pay has not been correctly fixed under

F;Ra 22-C, Both of.them, before their promoﬁion;'were
holding the substantive pcst of Superintendent [legal)

but they had gone on deputation as Senior Research Officer.

A The appllcant in O.A. No.’ 147/1988 had gone on deputatlon
e a. ,ﬂl‘]'gt[g‘ Fo \ '

/ﬁgﬁﬁv - 2&}9 the. ex—cadre post of Senlor Research Offlcer in the
De&artment cf Justlce and the applicant in O.A. No.l36/1988
‘kébzi ':Q? hadagone on deputation to the ex-cadre post of Senior

-:HQVQﬁ" Research Officer in the Commission’ on Centre State Relations
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e Bahadur Chand Bhatla v.'Uhlon of Ihdla & others.

ST "'a, L w2 - S S

Mlnlstry of Home Affairs. The rev1sed scale of pay of
“'the Superlntendent (Legal) is Rs. 2375 .3500 that of -
“‘the Senlor Research Offlcer is Rs.3000 4500 and that’

“of the Asslstant Legal Adv1ser is also Rs 3000 4500.Broadhr

speaking: .
/F R. 22—C provrdes that on promotlon to a hlgher post :

the pay 1n the earller post is required to be raised

SR notlonally by one 1ncrement and the pay flxed in the
‘{.promotlonal post at the next hlgher stage 1n the pay
w#'scale. Ih the case of the two appllcants, instead of

taklng the last pay drawn 1n ‘the scale of the Senior-
‘Research Offlcer, the post whiéh they were holclng ex-cadre,
the appllcants' pay in the substantlve post of Superlntendent
(Legai) was taken and w1th reference to the same, their

pay ‘was flxed 1n the hrgher promotronal post of A551stant

Legal Adv1ser.

?”3Lf"“ In support of thelr clalm for appllcatlon Of

’ F R. 22-C w1th reference to the pay drawn by them in the

x-cadre post of Senlor Research Offlcer, the applicants

¥

haverelled on’ the Judgement of thls Trlbunal {Principal

e Bench) dated 30. 1. l987 in Regn- N°° 3;686/86 (C.w. 292/81)

L,

‘"“4?‘ } Ihe case of the respondents 1s that the aforesaid

Judgment cannot be extended to the appllcants as the
ﬂ Trlbunal in the sald Judgment had struck down the Mlnlstry
e of Flnance O M dated 3rd Aprll 1972 only with reference
to the petltloner in the sald case. It is contended that

““the OoM. dated 3rd Aprll 1972 1S stlll operatlve and

o cannot be sald to have been struck down in. totalitY for

all tlme.‘ It 1s furtber contended 1n the counter—affidavrt

N that since 'the pay scales of the posts of Senlor ReseaI‘Ch

CEflcer and Assrstant Legal Advrser are 1dent1cal uncder
FR 30 (2) the off1c1at1ng appointment shall not be deemed
to 1nvolve assumptlon of dutles and respon51billt1es of

greater 1mportance. AS_SUQh ‘the .fixation of pay in the

S
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“;;post of A551stant Legal Adviser under the FR.22-C with -

| ffpreference to the pay drawn by the applrcants 1n the post

‘Iiof Senior Research CEflcer, Wthh carries the 1dent1ca1

E':_a?pay scale as that of Assistant Lega;‘Adviser, is not
v:iéilhadmlssible under FR 22-C read w1th %2.30 {2)s It is‘
”h;iinfurther stated that the protectlon of par”drawn in the ..l

Ao??same t1me scale or in an identlcal time scale is not

Hfd';i}adm1551ble 1n an ex-cadre post under the prov1srons of
‘.;;hTFBPZZ and FR 22-C on reverslon to the cadre post., The

m A{;appllcants are ellglble for promotlon as Assrstant Legal _

, ~"4TIZIA'c.iA\.r:Lser from the cadre post of Superlntendent (Legal) and '

wf;fitnot from the ex-cadre post of Senlor Research Offlcer

‘Héheld bY them before thelr aPP01ntment as A531stant Legal |

-i?;wiJ ta;ieiAdv1ser on deputatlon ba51s. At one stage, durlng the

. course of arguments,“learned Standlng Counsel Shri- Mehta

fﬂt*‘contended that before thelr Pr°m°t1°“' the appllcants

- Thad bééh reverted from the post of 59“1°r Besearch Offlcer

’L..

rw,to that of Superlntendent (Legal) bef°r°abel"g promOted

ag?’to the post of A551stant Legal AdV1sero, However, later on,

~J

ion checklng the records, he clarlfied that there was no
ﬁxifreverslon to the post of Superlntendent (Legal) and the
( Zj%appllcants were promoted dlrectly to the post of A531stant
?:Legal Adv1ser. Shrl Mehta further contended that persons
)T;Tare sent on deputatlon not strlctly 1n accordance w1th
?Hfiseniorlty whereas promotlons are made to hlgher posts
Tﬁln accordance wrth senlority 1n thelr own cadre. 13 the
- :‘ibeneflt of flxat:.on of pay under F B.. 22-there to be extended
7;§Pl§:ie;§;cgrawn 1n an ex-cadre post thls wrll result in o

- 'an anomaly 1nasmuch as a Junlor person W1ll draw more pay

-'NotW1thstand1ng anythlng contalned in these Rules,
T‘Where a Government servant holdlng a post in a substantlve,
temporary-or off1c1at1ng capacxty to another post carrylng

A/lwu%
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duties and responsibrlrties ‘of greater 1mportance-

i A _:than’ those attaching to the: post heldaby him, his

‘['inltial pay in- the tzne-scale of the higher post

_ ‘ .“fshall be fixed at the stage next above ‘the pay

SRS ﬁﬂ‘ﬁ”iﬁfi“notronally srrived at by. increa51ng ‘his pay in |
w wre- wes.Eespect of ‘the lower post: by ‘one 1ncrement at the

S ankff stage at which such pay has accrued.

st Provrded that ‘the provrslon of this rule shall not_
’”;“;Tapply where a Government servant holdlng a Class I |
post 1n a substantlve, temporary or offlclatlng

L capacity is: promoted oT appointed in a substantrve,

: temporary oT offlciatrng capaclty to a: hlgher post
Wthh }s also 3 Class I post and carries a tlme-scale

<of pay with- ‘the minimum’ fWoTe | than Rs 1,500.

Provrded further that the pr0V1slonS of sub-rule |
(2) of Rule 31 shall not be appllcable in any case ‘7
i where the 1n1t1al pay 15 frxed under this rule: :

. nifiMProvrded also that where a Government servant 1s,
'h;_lmmedrately before hrs promotron or ‘appointment to a'
‘hlgher pos:t, . drawrng pay at. ;the. maximum of the tame-
scale of the lower posty; hrs Anitial pay in the time-
. scale of the higher post- shall be frxed at the stage
mwmahﬁﬂmyxiaﬁ next above the: pay'notlonally arrlved at by increasing
‘;fgféél;;}_.hhis pay in. respect of. the. lower post by an amount equal
| ﬁ;ﬁ:ﬁ;; ;wﬂﬁ,?to the last increment in.the time-scale of the lower
I - I I R e
- 9 | Provrded that 1f a Government servant elther %

El

(l) has. prevrously held substantlvely, or offrcated -

in = o
(1) the same post, or '
’ (11) a pernanent or temporary post on the
S 3" e Fee “same tlme—scale, or
; (111) a permanent post other ‘than a tenure
| i post, or a temporary post (1nc1ud1ng a
' ﬁ; post 1n a body, 1ncorporated or not,

or controlled by the Government) on an
; 1dent1cal tlme-scale, or :
(2) 1s app01nted substantrvely to. a tenure post*on
a time-scale 1dent1cal wrth that of another
tenure post Wthh he has prevrously held '!

i substantlvely or -in Wthh he has prevrously
[y offic1ated o

| then provrso to F.B. 22 shall apply in the matter of
" the in1t1a1 flxatron of pay and countlng of prevlous
- service for 1ncrement.

Y ]

whlch i wholly or substantially owned'
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The Government of Ihdia's Order Nb.3 under

%QﬁﬁfF R. 22-C based on Minrstry of Flnance O.M. No.7(75)- )

| f’fhs.rrr La)/vl dated the 3rd April A

.....

| '(3) on reversion from an ex-cadre post. - It
';éawas ‘earlier Pprovided: that Anthe case of a Govern-
.. .ment servant who draws .pay. in the scale of pay

‘;”iji;attached to. an ex-cadre post, Af he reverts to his
“lfﬂ;parent cadre and 1s app01nted 1n that cadre to a
) .;'post higher than the ex-cadre post 1mmed1ately held

_,f:vi:;before reversron, hlS pay shall be fixed under
'--.H1F-R- 22-C with, reference to pax,drawn in the ex= -

L ;Qcadre post.;?ﬁw

,,.'

A; : . g “.' _,4)." . . .

972 reads as follows. -

e .;2fr Wlth the amendment to provrso to F R. 22, vide
‘ .¥¥not1f1catlpn No.l 125)-5 IIT (A)/64 dated 30,11, 65
) .wgbeneflt of serv1ce rendered in. an-ex .cadre post,

':countlng for 1ncrements in a cadre post on an
“*1dent1ca1 5caIe is: no longer adm1551ble except
*to the extent the condltlohs la1d down therern

5¢the beneflt of flxatlon of" pay ih” 4 cadre post
#0." withe- refbrence T’ pay drewn in' an” ex=-cadre post
'f‘Junder F.R.v22pc still” contrnues t0 -be avallable.
*&It isv clarified that: after ‘the amendment of F.R,
‘“1722 ‘as referred 5" above’, the: orders have become

obsolete and it is not perm1551ble to fix pay 1n .

Citvalicadre: post on-the" basis of pay in an ex—cadre

Tposty s B iy

X 3;w It has been declded that the pay’ of

' Government servants already fixed in respect of
ftpromotlons taklng place on or after 30-11-65, by

.}_applylng the above provrslons should be reflxed
1'Tstrictly wrth reference to thelr pay in the lower .

“Tv'cadre post 1n the parent cadre. " In order, however,'

tt‘to av01d hardshlp, it has been dec1ded that the
'>;d1fference, as on “the date of -issue of these orders

o :bebneen the pay already fixed and the pay that

would be admlssible accordlng to these orders,

Ol ~

”w7m1Fwould be treated as personal pay to be absorbed

ﬁg future 1ncrements or 1ncreases in pay.'>
. w‘ - : '
-1‘4 It was also earller provrded that where

_ﬂa«person goes from post A 1n his parent depart-

,_;hfkfffment to a post B! elsewhere and reverts to post
'“y“ﬁfﬁi»'C' in the parent department and post 1Cr is hlgher




. v-dated 30,11.1965 that the benefit.of service rendered

2,
s - 6 . - . 7
[N st .

;than post:*AL but” ‘ot hlgher than post 18, the

;. pay “in post 'C? should be- flxed under F.Rs 22-C
.. with .réference to-'the pdy in‘post 'A!, if the pay
7" g0 fixed iS more -advanitagecus than the pay fixed

5-ﬁhdérftheindrmalﬁrulés;'wfthiréference to his

’*.‘?Yﬁpay in“post-'BY. * These orders are also cancelled
"‘and the pay- ‘of ‘the persons affécted should be

750 péfixedand the diffeérence’ tréated as personal

P pay<to be absorbed in future 1ncrements or

' %?“1ncreases in‘pay. B

oG Ly "MeFo g O M. N6s 7(75)-5 III (A)/719 dated

«wiy¥the 3rd Aprll 1972.) . o

It w1lL be seen from the above that 1t was only after

the amendment»to.provmso t6 E.R. 22, vide notification

.. »in an .ex cadre post, counting for increments in a cadre
PSSt O A A vt A ST RS

<., POSE on.an’ identical scale. became.no.lonjer admissible
~, rexcept to ;the extent the conditions-laid:down therein

,Were fulfilled. .

T SR

-~The. Bench .of this, TFribunal in their judgment dated

Mf; 30.1 1987 in:para 9. thereof. observed 3s; follows. -

l'Haw:.ng studied the whole perspectlve in great-

B detall .we have come to the conclu31on that the
' clarlflcatory O.M. of 3rd April, 1972 taking away

_/'\.

“the beneéfit diven by "a statutory provision of

i FeRe 1220 1s.erroneous, -unwarranted and has to be

struck down for the folIOW1ng reasons'

(a) The O.M. dlsallows pay in the ex-cadre post
o f’oh the Wrong assumption that the benefit of service
*?*;7rendered.1nlanﬂex-cadre post counting for increments
e ds not admissible. This is wrong because the amended
prOV1so to P.R. 22 does not completely disallow
”?'1ncrements for' service rendered in an ex=-cadre
"; :'post with - 1dent1cal pay- cale, but simply lays
.....down certain cohditions'in which such officiation
- will count for 1ncreﬂents. Therefore, if these
h:condltlons are ‘satisfied 1ncrenents against
”‘oofflclatlon in equivalent: -post will be given and

therefore, .the question of totally excluding

) off1c1at1ng pay in an ex=-cadre post for fixing
1pay 1n the cadre on promotlon should not arise,

- N
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;g S [;5.;f;ﬁ f;;@m\;(b) The provisos aklow a further benefit of
A il <. previous service in the.:identical scale for "
’ T v‘_f'githe ‘purposes’ ‘of . 1ncrements. -This is in addition
":f':;;fftgjfﬁﬁto what initial pay ‘is fixed on the basis of the

‘ro Madn; provisions of. F.R. -22 or .F,R. 22-C, If for
‘ajfcertain reasons 1ncrements are not allowed it
i does not.mean. that. even the basic pay should not "
' gfgbe fixed. as laid. down in the:statutory rules, .
.fgblsallQW1ng fixation. of 1n1t1al pay under the
'main provision of .the F.Rsy mezely because a
k;giﬁﬁg';additional lncrements are not: permissrble /
admissibleiwill be:as: good as; saylng that since
_;1nterest is not allowed for some reason, the
e.'”‘tprlnC1pal amdunt ‘also’ should get liquidated and
;:’:1.-'; =1 v not pa ld m m ot -;j;‘::i.‘ apr

| ‘*5ﬁﬁ?;*@f827 “1%3m" 1ncllned £6° agree with"the dbove observatlons.
«9 “The-~ clarlficatory O.M. ‘dated 3rd April,: 1972 cannot
' "'?meti'l”overrrde the bagic’ provrslons ‘of ‘the Fundamental Rules.
G R IRS o2ee does not envlsage that in promotlons made from
vanrex-cadre post,—the last pay "drawn in the_execadre
Frel ) postiwill riotvSé‘:it'ar’eéﬁ'-fiﬁfo»»“écéc’sfuﬁf'?'for Burposes of |
: s ixation o f ‘pay Undér F.R. °22uC, What lt does env1sage

" st that there has to'-be’ a promotlon of a’ Government

oﬂp"difi}fgiﬁf iservant holdlng a postﬂln_a substantlve, off1c1at1ng -
'U};:’“jht;;ﬁor temporary capacrty‘to another post in a substantlve,
“5off1c1at1ng or" temporary capacrty'oarrylng dutles and
ﬂ$respon51b111t1es of greater 1mportance than those attached
?’“f;to the post earlier held by hlm._ Even though after the ;
|:;';necommendat10ns of the Fourth Pay: Comm1551on, the -
“rev1sed pay scale both of the Senlor Research Offlcer
. f”and that of the A551stant Legal Adv1ser has been made
..H:as Rs.3000 4500, the pre—reV1sed scale of the Senlor

~\Research Offlcer was” Rs.llOO 1600 whereas that of

"f"';"”"” ) \

‘(‘%SL‘ b LRI _\ .’“-‘5’;\“ Af‘ss N
i DT

~tant Legal Adv;ser in the Mlnistry of Law and Justlce |
,hnd»lwwas Rs.1200 - 1600, equrvalent to ‘the grade of Uhder |
T;Seeretary to the Government of ]hdla._ Even though after
'“;;a%;?;fiitf'the revrslon, the pay scales have been nade 1dentlcal,

» ) h“ .-



,(“

;;belng the posrtlon, the appllcants are entitled to ;
jfixation of pay under FR 22-C with reference to the ;

‘them under the Fundamental Rules.'

g 9; . 'The appllcatlons are accordlngly allowed Wlth‘

ﬁentltled to all arrears of salary in terms of such -%

jfthere rs no diffrculty 1n holding that the post of _Er:ﬂfif
h-ngssrstant Legal Advrser in the Department of Law & x
-:Justice carrles dutles and responsrbilities of greater
::1mportance than ‘those attaohed to the post of Senror,
-Research Offlcer elther in the Department of Justice
'aor the Comm1551on on Centre State Relations. This ’

,{
{E

fpay last drawn by them as Senlor Research Officer.

-5Even though extendrng the beneflt of flxatlon of pay;

.under F.R 22-C may lead to an: anomaly, as pornted out

by theflearned counsel for the respondents, the 3;:A!;

;appllcants cannot be denled the beneflt avallable to

the dlrectlon that in supersessron of the earlier orders,if

'the pay,of the applrcants shall be flxed under ER 22-C

”from the date of therr promotlon w1th referenCe to the

L3

pay last drawn by them 1mmed1ately before promotion

l

_in the,post of Senror Research Offlcer and they shall be

h
!

'fixatlon. However, the respondents are not to pay any
fnlnterest on the arrears. This order shall be complled
: JW1th and the arrears pa1d to the applicants wrthln a'
-perlod of three months from the date of -receipt of thls

. _order bY the rt%pﬁﬁuﬁﬁth Tkﬁg{-shall be _no. oxder ps

.ito costs. . S o

G s 1
(KAUSI-IAL KLMAR) T
"MEMBER (A) '

4.7.1988. ,
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