e/

. AP
CENTRAL ADMINISTRATIVE TRIBUNAL :
PRINCIPAL BENCH, NEW DELHI

0.A. No.1309/88 Date of -Decicion: al. (220

S5.F. Banerjss eesApplicant

Usrsus
Unicn of India & Othsers .+ .Respondents.
. /

Shri Arvind Gupta «sCounsel for the applicant.
Shri M.L. Verma eeCCunsel for the respondents.
CORAM:

Hon'ble Shri P.C. Jain, Administrative Member.

. Hon'ble Shri J.P. Sharma, Judicial Member.

JUDGEMENT

(Deliverad by Hon'ble Shri J.F. Sharma )

The applicant since retired, was postec as
Director General, R,P.F., Neu'belhi aﬁd has filed this
application under Ssction 19 of the Administrative
Tribunal Aect, 1985, aggrieved by the fixation of his
pay at Rs;?GDQ,notwithstandiqg the fact tHat his
junicrs have .been given higher pay of Rs.8,000/cr
given higher pay scale of Rs.?GDD-BOUQ. Further, tha
Government of India's acticn in the Ministry of Home

Affdirs advising Ministry of Railway in recommending

‘the diffsrence betwesn Rs.8;,000 and Rs.7600 as perscnal’

pay of the applicant instead of regular pay has also
been assailed as the personal pay will not count for his
pensionary «&4nd other bmnefits.,

' The applicant has claimed the Follouing raliefs:

(1) tou dirtect the respondents No,1 to fix ths pey of
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DG/RPF at Rs.8,000 fixed on the basis of 'egual
pay Fcf equal work!, |
(ii) In the alternative and without prejudics to
afcrementioned relisf to direct the respondents No.1
| tu fix the pay of applicant in the pay scale of

Rs.7600-80C0,

(iii) In the altarnative to Fixi the pay o the applicant
at Rs.8,000/~- per mohth'From ths dat 2 at uhiéh
pay of théir junicrs of 1954 and 1955 batch
| had been Fixed.at Rs.8,000/- per month.
(iv) | To direct ths respondsnts No.1 to fix the scale
of the post of D.G. R.P.F. equal tc D.G. B.S;F.

and D.G. C.R.P.F. as recommandsd ﬁy Pay Commission.

(v) In the alternative and without prejudice to the
. aforsmentibnedbprayers to fix the pay of applicant
as D.G. R.P.F. on the basis of pay he would
have drawn as D.G. Police M,P. which would have
had
besn his substantive post.he€ Hs/not been
selected and postesd as D.G. R.P.F, and a certificate
certified
to the offect hds alreddy bewsn wéaghby the

Competent Authority.

/

(vi) In the Qltarnatiﬁe and without prejudice to the afore=~
mentioned prayer to fix retirement benefits of
‘l

applicant on the aforemertionedbasis and lastly

tc make the abogye praysrs sffective w.e.f.-1-1=1986.
. ’ ’

" The prayer 9(b)(ix) has become infructuous whsere
the applicant has prayed for the option to go back
on the past of D.G. Police in the.: respective

place.

The brief facts of thes case are that the applicant

| is of the 1953 batch Of the I8S .. . . and uas allocated .
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to MP Cadre. Bscause of the meritoricus record of service,
the applicant occupisd various posts indViriOUS Crganisation
including B.5.F., Cabinet Secr-tiriatfz R.P.F. The applicant
Wa s véorving, as 1.6. R.P.,F. from November, 1983 to

Gctober, 1985, D.G. R.P.F. from November, 1985 till his
retirement on 29th February, 1988. At the time of his
posting as D.G. R.P.F., the applicant was drawing the

pay of Rs.3,000/- per month (pre-revised)., By the Office
Memorandum dated 6-4-1987 on the submission of the report

of the Fourth Pay Commission, IPS (Pay) Bules, 1954 were
amended and in Schedule 111 (A) in Column 3 for Rs.37000,

the figures 7600-100-8000 was substituted (Annexure 11).

3. The IPS Officers« = recruited on All‘India basis

and allocated after rocrﬁitment to various states,

continued to remain «ll India Cfficers. The ° all India
seniority is published from time to time. The Indian

Ppolice Service (Cadre) Rules, 1954 govern. the terms of

the condition of service of such I1PS officers., These

Rules are framed under section 3(1) of the All India Services
Act, 1951. Rule 2(9) of IPS Pay Rules, 1954 defines

Cadre and Cadre post as having the same meaning rosp.ctivolly'
as is assigned to them in the IPS (Cadre) Rules, 1954.
schedule 111(C) attached to the IPS Pay Rules, 1954,
specifies post, carrying the pay above the time scale

under the central Bovernment when held by the members of

the Service. These arizz,a., CoBele, S.VeP., National

Police Academy, B.5.F., CoRPFey 1oTeBoPay o N

BuPoRe &Dey Noe5.Cey NeCeRoSe., R.P.F., and lastly Directcrate
of Coordination Police Computers.

4, There is ancther body of Rules called the

IPS 4! ('fixation of cadrs strength)Rules, 1955. .In thése
Rules, there is 4 provision of 40 per ccntrrcs-rvation for

Central posts, | for IPS officerSs Thus,when nearly
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half of the strangth of IPS Ufficers to which ever state

they may happen to be alloéated, is entitled to be posted to
central posts, manable by Police Officers, there has to exist
some definite and uniform way, free from arbitrariness and
discriminaticn for Filling'up d this central reserve. According
to the applicant, téis mﬁst'be‘done in a4 menner governed not

by arbitrariness but by fair quidelines. The Government of India
have given several decisicns under Rule 4 of the IFS Cadre
Rules, 1954, and, cne cof these dscisions élearlyﬂsays that the
Central Deputation Reserve which consists of post in Central
Government is required to be filled by‘;PS ufficers. OUne such
decision under Rule 2.4, says that neither a post declared
aquivalent tu a post included in the Pay_:chedﬁls nor a post

in respect of which such declaration is dispensed with,

becomes a cadre post. This immediately, and, convérsely, medns

that posts which are'already in schedule 'C' attdached to the Pay
Rules are IP5 allutted cadre posts. HAccording to the applicant
the posts of thies cadre must be filled on the basis of the All=-
India senicrity of IP5 and unless an officer is found cr declared
not to be fit for these posts, he ocught not to be ignured for

appointment thereto.

S. The Fourth Pay Commission has recommended that for the
five Central Police Organisaticns, viz. B5F, ITBP, CRPF, CISF
and Assam Rifles and twc similar or ganisations, viz. the Coast
Guard and the RPF, the top posts should get a fixed pay of Rs.7600/-
per mopth. The Director, CBI and ths Director, 18 were treated
separately and for both of them a recommendaticn of a fixed pay
of Rs.8000/- per month was made. However, the Central Government
na de certain charges in the abose recommendations giving DG/BSF
and DG/CRPF Rs.8000/- (Fixed in place of Rs.7,600/=. The DGs

of the State Police Farces have been given running scale

of Rs.7600-8000/- in bigger states and Rs,73B0-7600/- in smaller
states. Thus, it will be seen that the DGs of Police

were divided in four categcries (a) Director, IB dﬁd CBI and

OG BsF and CRPF getting Rs.8,000/- (fixed), (2) DGs of

CPOs other than BsF, CRPF, namely, ITBP, CISF, RPF

Rs. 7,600 (fixed), (3) DGs of bigger states Rs.7,600-8000/-

and (4) DGs cf smaller states Rs. 7300-7600/~.

CONtde eee
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- 6. The éricuanca of the applicant, therefore, is

* that the post of DG/RPF has bsen given a fixesd pay of

Rs.7600/- p.m. while the post in no way has the status
and responsibility less than th=z post OF‘DGS of other
Central Police Organisations where the pay of Rs.8000/-

per month has been fixed,

T The applicant has also pointed out certain
cases of junior officers whc have been allowed to draw

in the revised pay scale more pay then the applicant
chart
as indicated in the/given belou:

Name Batch year Cadre Pay scale Present pay
5/5hri :
€ 1eGeJ.Pandit 1962 DG/Police,d&K 7600-80CC Rs.8,000/-

2.1.8.Negi 1958  UpCadre-0G Himachal PradeshRs.7600-8000/-
3.K.K.Zutshi 1959  Haryana Cadre DG.Nagaland Rs.7600-5000/-
4oH.R.Suan 1957 Haryana Cadre DG Haryana Rs.7600-8000/-
5.Janak Kumar 1957 M.P, Cadre DG Mizoram  Rs,7600-8000/-

6.Jamil Mohﬂ.ﬁ . 1956 Mm.P, Cadre DG Bihar Rs.7600-8000/-
Qureshi

8. . It has been further pointed out by the applicant
that the basis of higher remunsration seems to be entirely
dependant on the element of chance and he has cited they
fallowing instances: |

i) Sh.S$.0. Pandsy, DG/CRPF, From 1-1-1886, Rs.8000(Rtd.u.e.f.
. 31-3-1988

ii) Sh.P.K.Mallick, Spl.Secretary, M/0 H.A. Rs.8000 from 1=1-87
~ iii) 3h.M.K.Narayanan, Dir.IB Rs.8000/- from 1-4=19g7
iv) sh.H.P.Bhatnagar, D.G.8.5F, Rs. 8000/~ from 1-8-87

v) 3h.C.M.Radhakrishnan Nair, Spl Director CBI Rs.8000 from
_ 1-11-1987,

vi) Sh.d.K. Verma, Spl.5ecratary, RAW Rs.8000/~ from 1-8~87.
vii) H.A. Barari Retired from 31-3-1987 nb.BODO/-

viii) sh, Khandelwal, retired from 30—11-1987 Rs.8000/~

The applicant has stated that he was already a Dirsctor
General when many of the above noted oFficers"uho are nou
giventhe pay of Rs.3000/- uefs not even promoted as DGs
at that point of time. Thﬁs, the applicant has also put
up his case on the principle of next below rule.

J.
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9, It has alsD.been stated that earlier also when a
junior had been given a higher scale oF/péy, the pay of the
senior was stsppad up, sO as,tb bs equal to that of the
junior.. The case of 5hri' A. Anandaram, DG, CI3F has besn
cited, who was given the scale of Rs.3000-3500 (pre-
revised) w.e.f, 1=11=1984 on the ground that his junior
shri H.A. Barari, Director, IB had joined on the post carrying
the scals of Rs.3000-3500 (pras-revised). It has been
further stated that provisc.to Rulé 6 and Rule 9 of the
IP5 Pay Rules, 1954,'specifically lays down thet no one
shall be deputed to a post carrying a prescribsd pay uwhich
is less than, or 4 pay scals the maximum of which is less
than the basic pay of the concerned officer which he would
have drawn in the State cadre but For:his daputation,
Thus, the pay scale of any such officer shall not at any
time be less than thdt what he would have drawn had he’

not bsen appointed to a deputation post, The Government

" has the éufhority of giving the seniors the pay which is

not less than that of the juniors. In fact when such a

situation aruse the pay of the senior was immediately

raised so as to be sgual to that of the junior,

10. - The applicant has also filed the guidelines
(Annexure~G) dated 2Bth April, 1988 regarding promotion to
sanior scuala posts circulated by the Ministry of Home

Affairs to the Chief Secretaries of «l1l States. Thus, ths

up
applicant has set ;/a cass that the pay of the applicant”

- should have been fixed at Rs.8000/- as per the Fourth Pay

Commission réport‘o; in the altsrnative in the pay scals

of Rs.7600-8000/~,

1. The respondents have contested the application and
in their reply they have stated that tha applicant dranfhe

pay of the post to which he was abpointed and he drew lass

pay: only becauds he was postedto the post which carries less

contd,.



pay., The saniority inlall India‘g;adation list does not
confer the right of appqintméht to @ particular post
carrying a particular pay. The appointment is bassd on
merit uith due rsgard to the seniority as provided undsr
the Rules. The respondents have cited, sub-rule (24)
of Ruls 3 of the IP5 (Pay) Rulas, 1954 which lays down
that f"dppointment to the Selection Grade and to pcéts carrying
pay above the time scals of pay in the Indian Police
Service shall be made by éalaction‘on merit with duefegard
to seniority." As regards -the pay of Rs.8000/- alloued

it is stated
to officers at the Centrs, junior to the appllcdnt,Zﬁhwy
drew that pay by VLrtua of their appointment to the post
uhlch carried @ pay of Rs,8000/- and appointments.to £Qesa
posts are mads on merlts with due regard to the seniority,
When the applicant joined the Central deputétion post, he.
was not ;lloued less pay than the piy he was drauiné prior
to his appointment to the post and so Rule 9 as well as

proviso to Ruls 6 of ths IPS (Pay) Rules, 1954 quotad‘by him

ére out of context., For the officers working at the centre,

_next below rul- benafit is not admissible to them in

supertime scale and above. The amendment in Schedule III(A)
@ oted by the applicant is statedfo be for a post under
the State Government wnd not under the Central Government,

It is further stated that the seniority in All India Gradation

list does not confer any right of appointment to a particular

Post carrying a particular pay and the appointment is

based on merit with due rsgard to the seniority as provided

under the Rules. In view of the above, it is stated by the

respondsnts that the applicant is not entltled to any relisf
is liable
and the application/tc be dismissad.




12, The learned counsel for the applicant alsc stateq
in OA that the applicant was appcinted on deputaticn to

the Railuays as IG/RPF in November, 1983, and, then DG/RPF

" “on 4th Uctober, 1985. At the time when hé was appointed

as DG/RPF, with a fixed pay of Rs.3000 per month, he had

no cause of grievance. . His own pay was Rs.3000, and the
pay of his jumior appuinted as DG/Madhya Pradesh was also
Rs.3000. It has been further stated by tha_applicant in
the application that the post of DG/Police, Madhya Pradesh
has been put in the scale of Rs.7600-8000/-., The junior

to ths applicant in the MP Cadre haQe been working a;

DG in the Pay iscale GF»Rs.76ﬁD-BDDD and applicant uho'has
been certified to bé fit to hold the post of DG Police,
Madhya Pradesh, is entitled to emocluments in thé pay scale
cf Rs.7600-8000, whether his services are utilised as DG/RPF
or DG/Police Madhya Pradesh. The applicant has also

filed a copy of the letter dated 12-6-1987 (Annexure J)
written by Home Secretary,/jtate of M.P, to Home Secretary,
Government of Indid. mentioning in the letﬁer that if
shri.Banerjee had been in the m.ﬁ, Cadre then he would

have been drawing a pay of Rs,7600, in the p;y scale of
Rs.7600-108-8000. The learnad counsel hagalsc filed a
letter dated 25-9-1987 (Annexure K) written by |

shri V.K. Jain to Under secretary, Railway Board in
reference to the letter o the Railway Board dated 24/25-7-87
that the pay of shri Banerjee was fixed’qn ths recomhendaticn
of the Fourth Pay Commission at Rs.7600/- as put up for -
the post of DG/RPF. It is for the Railway Authorities to
consider the fixaticn of higher pay dF Shri 5.,P, Banerjee
as perscnal to him in visw of his seniority;

13. We have heard tha learned counsel for the parties
at length and have gone thrcough the record of the case.

The learned counsel for the applicant has relied on the

doctrine of 'aqual pay for equal udrk', inasmuch as the

N
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applicant has beén working as Director Genéra;, RPF since
November, 1985, but he has been given a fixed pay of Rs. 7600
while the Difector, CBI has bseen given‘a fixed pay of
Rs8.,8000/= which in itself is discriminatory. Both belong -
to IPS service and are pogted in the CentraL'Organisations
énd he was senior to him, The argument of the leafned
counsel is mainly based on a number of authorities mainly
Telying on the case of Shri Randhir Singh Qs. Union of India,
AIR 1982 SC 879, This case pertains to Constable Drivers
and it was directed that they should be paid pay equal to
the Drivers in RPF. However, in the present case, Fifstly,
the applicant bslonged to Madhya Pradesh cadre and

sécondly the posté in the Central Organiéations under the
Government of India are manned Ey persons belonging to

IP5 Cadre., There is selection on merit-cum=seniority.

14, The doctrine of *egqual pay for equal work' is

not expressly declared as a Fundamental»right under the
l’.;ﬁnstitution° Buf it is no more an abstract doéirine.
Article 39(d) read with Articles 14 and 16 of the

Constitution enjoin the State not to deny any ﬁerson

gquality before law in matters relating to employmeht‘énd
this includes the remuneratiocn. Where all cnditions are
equal and persth“holding identical posts perform identical
or similar duties under the same employer,‘they_shdll

nct be treated differently in the. matter of their p;y.

The doctrine cf 'equél pay for equal work! is not an abstract
cne, it is open to the state to prescribé different scales
of pay for different posts having regard to educaticnal/
qualifications, dutiss and respansibilities of the posts.
The doctrine of 'equal pay for esgual work' is aﬁplicable
when employees holdiﬁg/the same rank; perfurhing similar

. _ _ ' and responsibilities
functions and discharging similar dutiesﬁ are treated

&

contd.,..
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differently; The application‘of this doctrine uoﬁld ardise
where employees are equél in every respect but they are
denied equality in matters relating to the scale of pay,
Besidss, Randhir S5ingh's case, the Hon'ble Supreme Cpurt_has ‘

also enforced the Doctrmné of 'equal pay for equal w rk!

in Dharmender Chamoli Vs, Union of India 1B6(1) 5CC 637,

V.3. Thomas Vs. Union of India, AIR 1985 SC page 1124, -
Bﬁaguan Dass VUs. State of Haryana, AIR 1988 5C page 1504.

In all these cases, there was a hostile discrimination between
two sets of persons discharging the saha duties and
respbnéibiiities analuorking under the same employer.

Ali these persons are equal in respect of Eheif gualifications,
the manner of recruitment. and the work which was being done

by them. However, ii has bsen observed_in all these cases

that if ilepen to the State-to classify employees on

the basis bf qualifications, dutiés and responsibilities of

.the post concerned, If the classification has reasonabie

nexus with the objective sow ht to be achieved, efficisncy

in the administration, the State would be justifiéd in
prescribing different pay scales but if the classification

does not stand the test of reasonable nexus and the
classificatioﬁ is founded on/ﬁnreal and unreasonable basis,

it will be violative of Articlesv14 énd 16 of the ﬁonstitution,
Equality must be among the squals, unegquals cannot elaim
equality. |

18, In AIR 1988 SC page 1291, Federation of All India
Custom and Excise Stenocgraphers Associaticn Vs. Union of India,
the doctrine was not- held applicable on the.ground of the
functional requirement of the work done, training and |
responsibility prescribed for the tuwo posts; Again in State

of U.P. Us. 1.P. Chaurasia; AIR 1989 SC page 19, the

Hon'ble Supreme Court held that "primarily it requires among

others svaluaticn of duties and respbnsibilities of the

respective poét. More often funétions of tuo posﬁs may

appear to be the same or similar, but there may be

J
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difference in degrees of performance. The quantity of

work may be the same but quaiity may be different that
cannot be determined by relying upon averments in
affidavits of interested parties. The equation of posts

or SQUatipn of pay must be left to the Executive
Government. It must be determined by expert bcdibs

like Pay Commission. They uouid be the best judge to
evaluate the nature of duties and responsibilities of
posﬁs. If there is any’such determination by a Commissiocn
or Committee, the Court should normally accept it,.

The Court should not try to tinker with such équivalencé
unless it is shown that it was made with &xtranecus
consideration:> The same view has been ekpressed in

Umesh Chand Gupta Us; OeNoGeCoy AIR 1989 SC 29 and in Tarsam
Lal Gautam Vs. State .  Bank of Patiala & Ors., AIR 1989
'SC 31. In J.P. Chaurasia's casé_as well as in Tarsam Lal
Gautam's case (supra) there wase two scales prescribed
which were for consideraticn of tha‘Hun'ble Supreme Court
for similarly situated personsgo |
16. The main gquestion no@Lbe seen is that the
applicant is equating variocus posts under Central organisations
or Central Police Organisations contending that the

Pay Commiséion has not correctly equated those posts. The
applicant had come as DG/RPF pficr to the implemen@a?ion

of the recommsndations of the Fourth Pay Commission.

The learned counsel for the applicant has rslied con certain
facts claiming equivalence toc the pcst of Dirsctor CBI, BSF,
- CRPF and claiming a fix pay of Rs.8000 per month for
bG/RPF. However, when the Pay Commission has»alread§
ccnsidered the matter and as held in the case of

J.P. Chaurasia (supra), the work cf the expert body cannot
be taken up by the Tribunal in equating the posts and
particularly in the present case where there is no data

) : 6
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available which should have besn demcnstrated by the

providing the
dppllCdnt by expressly/ particular sphere of work in each

of those posts of Heads of the Department with which

.equivalence has been claimed. Thus". thedﬂprinciple of egual

pay for equal work cannot applied to the present case.
counsel

17. » Learnedé?urther argued with some force that if the

applicant had not been appointed as DG/RPF then the applicant

in his own Madhya Pradesh Cadre would have been posted as

D.G. Madhya Praddsh and.- in that event, his pay would have

been in the revised scale of Rs.7600-8000 which is equivalernt

to the pre-revised scale of Rs.3000 which was the pay at

that time draun by D.G. M.P. Uhen the aﬁplicant was

working as D.G/RPF, the persocns junior to him in the

N;P. Cadre of IPS have been working as D.G., in thspay

scale of Fs.7600-8000 and the applicant has been certified

to be fit to hold the post of D.G. Police, M.P. so his
emocluments cannot be less than that he would have got in
the pdy scale of Rs.7600-8000., A copy of the letter

dated 12-6=-1987 (Annexure .J.) uwritten by Home Secrstary
State of M.P., to Home Secrstary, Governmeﬁt cf India
mentioning in the lstter that had the applicant been

in the M,P, Cadre then he would have been drawing the pay
in the acale of Rs.7600-8000 and at the relevant time i.e.
1987, hisppay would have been Rs.7800. The learned counsel
fDr the applicant has also filed a letter dated

25th 5eptehber, 1987;(Annexure K) written by Shri V.K. Jain
to Under Secretary, Railuéy Beard in reference to the letter
of Railway Board that the pay of thehpplicant was fixed

on theirecommandation aof the Fourth Pay Commission

by Rs.7600 as the pay for the post of D.§./RPF. The

aforesaid letterfurther added that if the Railuway

of. higher pay
considers the matterz?heh the applicant can be gilven a

personal pay., The pocst of D.G. M.P, i&'post of
Schedule III(A) and the revised pay is Rs.?7600-8000,
In view of the above, the applicant has made out a cass

&
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the
that in any case he is entitled to/fixation of pay in the

scale of Rs.7600-100-8000 wee.fs 1=1-1986, Thus it is a
case of wrong fixation and nct a case of allowing.equal
pay for equal work.

We are therefore of the opinion that the applicant
is entitled to the fixation of pay in the scale of Rs,7600-
100-8000 w.e.f. 1=1=-1986 and the appli;ation to this extent
is allowed, Since the applicant bhas retired, he shall be
paid all'arrgars of pay and revised retirement benefifs
within three months from the date of receipﬁ'of copy
of this order. The other reliefs'clai&ed by the applicaét
are disallowed. |

The applicaticn is disposed of on the above line,

leaving the parties to bear their own ccstse.

S e,

. X ﬂﬁa

( J.P. SHARMA ) ' ( P.C. JAIN
MEMBER (3J) . MEMBER (A)



