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.|.. m-mther Roporters of local papers may be auowed to
osvyL ot el $8e-the judgmnt?w

.., .2 . To be referred to the Reporters or not?a'o

T s A

. sa ., o (0f the Bench livered. by Hon'ble Mr, P.K, Kartha
LGRS Chairnang. ™ ’

'rhore are 64 appucants :ln an in these .,
w..» gg( %%r R
applications. ‘rhoy havo worked for different periods
Wi ot apms sl

in tho Dclh:l Milk Scheln (horcinafter referred to as

SRS 7RI g s EE R
'UAS')as Matos/aadli lorhrs/casual Labourers, As the

1§sges raiscd :I.n thg presont applications are identical,

ﬁzv‘ £ o s

it is proposod\tp _dul with them in a common Judgment

VT h» T

‘2. ‘rho app.ucants havo pPrayed that as they havo

I TSN RS CDAEY KNP, SR
214 <
V for not hss than 3 nonths in regular work of tho

VIO%RALs Tasongn gll o Y that QA
rospondonts Lthoy ho directod to transfer to the

worked

regular ostablishmnt of the DMS, that they be dinctod |
t° 1Q.lclltm‘t: the judgmnt of this Txibunal dated 21,1041967 :
- 1" 0\ 1059/87 (ms EQR‘Y‘“ Union Vs Union of India s
o OtherS) énd that the rospondents be directed to treat the
o days on ﬂ'xich thoy ‘were not allowed to join their work

"d“”"t any nOtico 2and valid orders as on duty for all




“was disposod of by judgnont d‘“"d 2‘”“]‘0‘1987' m

- e tho said applicatzon. ihey Héd pra;od that the

da.tlyk pa'id nates/badl:l mrke::s be brought over to

e regulat ostablishmant and’ that they be paid salary,
allowancos qtc‘ ‘on par with Group 'D' urployoe&
1\" e &at T ;.\esd‘s ‘s X bt |
P By FFBTGRY LN ki Ehal Vf”‘ ' — 4
’ The rospondonts should accord to the’ |
NN IR RS it ST

Ai‘:are é&né;dedly perfoi‘ming th. same.
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'."period. The gap 1f any :ln their '-‘_ 'j,/
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as the e'és"e méy‘ "

p‘ihymmts of -arrears of o~

séiéiy, otc;. withi n a period of four montky
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- Wi WL FEAT & *“rom the date of comunication of this order"“"
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s L fhere was another round of litigation before the
s tm‘ ""’tlu‘»':—ls:* ] :i 2"—; \‘;'
Tribunal on the same issue in oA 37/1988 (Shri Pramod
vk . wid medtA P
R , BiIBESE mFB.“O"E\

hers Vs. Union of India & Others)f; The

o owg feme § ok N REATER: L%d»’
Wy Fue iR g .J" BB e Limin 2% "“3“' ki

el e pp“iicarﬁs who had worked as daily pa:l.d Mates
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#3%ek peridht Yinging' £3om Mezch 1987 to October, 1987 hagd
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alleged that they had not been allowed to work by verbai

AT o t £y
st "A:q"’é‘h .6}-; e g’ B ‘

raspondentSr. They had prayed that,
- 50 e be O~
A1 gy Shbuld by allowed to work and[regularisedin the

-kv»‘x i ¢
w(

e ASUARA that they should bed'paidptht same salary and

tal
£L

goddere 99108 3ig R ey sued' by the

* éfase of ngular omloyees The
o i

.""séid appucation was disposed of by judgnent dated ’

W
514‘

‘;The operative part of the judgments read;
A 3 s .




' . .. % Inzthe conspectus of facts and cixcumstances
mooge e B0 of the Case, we are of the opinion that the
. dpplicints shall be deemed to have been transferred
... s . :to the regular‘establishment -from Ist November,
[of 1987, The striking off/their names from the rolls
. of Workmen of the respolfdents amounted to
Lo Aedwie et petyenchment ‘under Section 2(00) of the Industrial
Disputes Act and was in violation of Section 25 F
i arz: thereofs :In the cifcumstances of the case, we
do not pass any order regarding payment of back
... .. wages, The intervening period should be treated
‘EEYE ag leave with or without pay as due or dies non,
as the case may be.,  Supsrnumerary posts .
e et wue s o Degular establishment ‘may be created, if necessarylp
o The respondents shall comply with the above
A .. .directions within a .period of three months from the
SOG4 pTmnEiTE T S date of recelpt of this orders There will be no
order as to costs,®
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55 The case of the applicants is that they are L —
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similarly situated like the applicents in OA 1059/87 and
- B ., - . v e et i el et g o y
paf e e e Lo g fo e kRO B i LR NE S T 8 8 v
ey o7 2oy ed PO T ' .
OA 37/88, mentioned abovey . ...
Hat v L CEONTS AL wads e T 0 LA
6: After the filing of these applications, some other
e © Coemd ETOR BEEERT TH oudlll o aN T TeNE e T TR
A B A R L . o )
employees similarly situated moved Misci Petitions
PRUL IR I D T A R UL ST i % SR S LI e A
TR vRd, e _‘-«g “ in ; . ! ] ‘
wl a
~ |, with a prayer for impleading them as applicants as
‘{.\3“"0‘ A‘\"é» . :nﬁéh:j L o ’::':-‘. PO < .. B R R AR - .
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mentioned below:- e e s
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(1) InOA m914§8_w_w?s'164§[2).gas filed seeking
ST M e I240 0 RIE L e TR waTs

PEERER SN RN . .
L e . implesdment of Mohan Jha as am applicants

- . - * 3 . 'y ~
RE T g by U -
(2) In OA 1031/88 MP Nos. 2386/90..and 2587/90 were
. e . PR L RO R Lol e T e e ) ' ~F s R . ~ .
o R ot % - A . . - -
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filed for implesdmnt of Shri Belwan Singh/and .

PP RS K SO T < - : '
'Shri Rajeshwer Shah as applicantsy ;" :
(3) In OA 1302/88 MP No+2582/90 was filed for!
) o it 4 -' . I T ‘-4 L R ! oL
) . Amlsadment of Shri virdhi Chand as applitanty
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e ,v:'a--:*i.ﬂi‘.‘?*ifbr”eiséidfﬁ%""iere allowed as the petitioners therein

‘are’ also similarly situated. )
h e 7. I wet havo carefully gone through the records of these
cases and have considered, the matte:p. The respondents
have raised a preliminary objection ih their countex\-

affidavit to the effect that these applications are not

el o ma.’mtaina‘bie in view of the ‘Judgment of this Tribwsl in

e
o
4

Ry v Padna\ralley & Others Vs. C.Pow.D. and Tele Commication -
€

" Pepbrted in’ 1990(35 SLJ(GA'I‘) 544, decided by a five Membor
crasbids .;""515-""3-“'2';3:'5’Be)nch’ on 30.10.19%0 - | .

;{ )",,‘

,_:,;_f.-:'_-,,-.,:',-f:z‘ potE a - In Padmavalley's case. one of the questions ’ o

-
w XD

FIaeEr T ooheidered by the Larger Bench was whether a Central .
SRR i, 5‘:.'_‘;} [ ]';n’-.i“? , {
SRR Govei*nmant enployee who is a. workman has two remedies o

open to him, namely. to approach the Central Admnistrative

moizayrhis 'rribuna]. or the Industriel Tribmal and whether it is oéen ]

" “.»"

“$6 him tg choose his remedy. The Tribmal, J.nter alia, i

Brriunad he].d that an epplicant seeking a relief under the =

pxov;,sions of the Industrial DisPUtes ACto 1947, must

HEanES ordinarily exhaust the remedies available under that
Act'. ) N N x,

T AN Tl 9. RS In padmaV“lleY's case R the Tribunal, however,

\ observed that alternative remedy cannot be pleaded as

bar to the exezcise of jurisdiction under Article 226
Qe
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in two situations. namely,, (i} where there is violation

L sl ””;f‘Ayrticle 14 of the Constitution and.(ii) where |
there 1s a statutory violationo In such case. it is
o open to the iemp 1oyee to plead ‘{mlation of Art.ic le 14
R TS h B L of. the co nstitutm“ or a llege statutory violation and
P seek xedress without approaching the ‘Industrial Tribunal
; G %Eﬁikagyforsadjooioation of rights ated under the provisions
: O S R - Rt T A
B ut A6t 196 _in this comtet,
; s capeminel &n#l w;;f;rence‘may be made to par§§,§l 0..39 of the Judgmenta
raised by the reSPondents wou;ld be Valid and tenable
:gly in:rc’a sesand _iltuations where {heze is no plea of
e tin o8 A:ti:;e 1;14 of the Constitution or statutoI'Y_ ,
co pon s wed dard rmplimess 8 0FGRM BEVLL W |
| EHiEsroy b ;rié 1at.ion by the authorities coincerned. |
; ¥ B ‘ *aﬁ:' tli,nﬁiu In thew;;piications before .us, ;there is allegation' |

of statutory violatjon as. we&]. as Vination of
A e : i;' Pacitaty P ¥ PSR H i3 RSN

;T ArtiCIG .1.4 of the Constitution. 2s Wlll be discussed
‘ mevy rai oy VSRSl R T Lo

heremaften; .In view of this, we See no force or merit t

SO j_n the prelimmary obJection raised by the reSpondents.
sram Lot el s e R

12. ‘rhe applicants before us were recruited after

getting the.l.r names SpOnsored by the Enployment Exchange. '

) - Y
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Their service is govemed by the terms and condit 1ons of
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'enployment and houzs of work etc. Specified in the
" Certified Standing Orders for the enployees of the

| DMS under the Industrial Euployment (Standing Orders)

-.a:

r-”Act. l946 by the certifying officer and Deputy

Chief Labour Comm:.ssioner (Central) ¢« The applicants

<‘

- ";have also invoked the provisions of Article 14 of

3 »,.‘.;, o

the Constitution to the extent that they are seeking

k

the benefit of the judgment of the Tribmal dated .

) )’

o 10.1987 in m 1059/87 and the judgment dated 10.8'1989

¥ ’d

ow wioiautos FEA
L in OA 37/1.988. ‘rherefore. in our Opinion. it will be
SN V4 Mex HEE T e A omual o
open to them to seek relief from the Tribunal wzthout

A -
-\, ;\o‘v

B firsv‘knocking at the doors of the Industrial Tribunal.
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iz.‘ ‘l‘he workers of the DMS have been classified under .

;f PR = .»,.;»_‘-a_ )\ 1. g- 5 ,U,l(gm g‘g,i '.\;;g
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the Certified Standing Orders as (a) Casual (b) Badli and

IS TT AV ST T re) ~?_,§s.3.‘

(c) - Apprentice-- A casgal worker has been definea C:o

‘“ . - ,' ey, &g mota
Lotewril g

ne,-,n/a mrker who is emloyed on work of a casual or

-f e ‘ EETTARES J‘.ﬁ“' EATy ’- Ll ot

T occasional nature or to fill posts in regular work,

‘provided that a casual v.orker after continuously

- ’
. - c 8 e <-~‘~ A Sy
e i RTe R LA AT it Ao ‘«x..”m. ‘

-

“»‘Aworking for 3 months :l.n regular work shall be transferred

N

'to regular establislment 90‘"‘-’-'“91d b‘/ the pundamental

L

o and Supplementary Rules. 'Badli' means a worker who is

euployed for the purpose of working in place of regular

B & (

e employees who are temporaraly absent. A Badli mrker '

Q.x g W,
N PR - PEa FE RS
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who nas 'actua.lly worked for not less than 240 days in

-:.:-Hany period of l2 mont.hs shall be transferred to

regul,ar establishment governed by the Fundamental

and Supplementary Rules. These are the salient
provisions of the Certified Standing Orders of the

,' “ ,DMS relevant :Ln the present context.

13. ‘ In the first case of DNS Enployees Union

(oA 1059/37) decided on 21.10 1987 it was held that

‘ Y. S " o e

o ’those Daily Rated Mates who have actuallv worked for

¢ )
PO N

not less than 240 days in any period of 12 months

h “should be transferred to the regular establishment

..,.p:: [ N ‘\ rz«

, | ‘with effect from the first day of the month immediately

- followmng the 12th month of the said period; In the

| second case of Shri Pramod Kumar and Others (0A 37/1.988)

......

"'decided on 10.8.1989. it wﬁs held that the applicants
” rtherein shall be deemed to have been transferred to the
mregular establishment from Ist November, 1987 and that

‘“ethestriking off of their names from the TOlis of Workman

of the respondents amomted 'to retrenchment under

.‘, x

Section 2(00) of the Industrial Disputes Act, 1947

T

- and was in violation of Section 25 F thereof. The

'rribmal did not pass any Order regardmg payment of

back wages. The intervening period was directed to be
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treated as 1eave with or without P3y as due or 9.123.
ﬁ"z"as the case may be.» It was f“rth“ directed that
o """supernumrarv post 1,-, the regular ostablishment may

e ¢ created. if necessary.

- . G e ,4‘&

1aS the applicants before us have contended that they

..... 14 N

S Have wrked for over 24) days from the respective dates

S thely aPPOintment as DailY paid Mates. They have

computed this figure after taking :I.nto account the 4

% o
,r ,| f,'».

). sundays and holidays. On the other hand. the respom'nts

have contended that the applicants have not worked for

) period of 240 days in any period of 1.2 months. I‘heir

S ANTIT O e

"coinputation does not take into accomt sundays and

:z‘:,," i 5\“-

i 'holidays' This aspect of theﬁ matter was considered

aad

SRS i primed. Kumar's case m ;hich it was held that the
o sundays and holidays should also be included for-the (_

R pumé,; of conputing the period of 240 days in a year,

'In this context, reliance was placed on the judgment ozl

" the Supreme Court in H.n. Singh vs. Reserve Bank of India,

l985 soc(x..s.s) 975.' We reitorate the same view- oL

l.
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18, The respondents have not produced ‘before us any

IR}

s record o show how the applicants could be treated as

"Badli Workers and in whose place they occupied the post

on which they were appointod. S ‘
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16. | In the conspectus of the facts and circumstances

of the case and follovdng the judgments of this Tribunal

‘in ms Enployees Union Vs. Union of India & Others

(OA 1059/87) decided on 21’.10 1937 and Framod Kumar &
Others Vsr. Union of India 8. others (OA 37/88) decided on
o '10.8.1989. these applications are disposed of with the

2 Ty LR
¥ $OTART ERRS

Afollowing orders and directionso-w_

.~ J.

“"’ﬁ(i) We hold that the termination of the services of .

e gt S AN

»"'uthe applicants is not legally tenable and the same is T

e set aside m;nd quaShed‘ Lol R BaEy e
i(ii) The applicants shall be deemed to have been
tra;s\fe:red(to the regular establishment after having
worked t'or r:o:t less than 1290 daysuin sny period of

‘‘‘‘‘

a 12 monthsr. For the purpose of conputing the penod

A .
il ’ ) . L ) "“ 5' '
. i B & S TR

of 240 days in a year, sundays and other paid holidays
'5 ool “should also be included. o '.
'(iii) In the circumstances of the case, we do not pass'

| any order regarding payment of back wageslto the

) 'applicants., However. the intervening period should be \

- O
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o gAY

treated as leave udth or without pay as. due or

'M_dies non.as the case may be.

. e O R
feas e =, sovA ol VLS DS R - AN -
SRy T, B Coh s
) . . . R T T
L R 2 k¥



- AR wmaif T e v
b w&mw:wwmmamww&mj (et e v e

sl

. ﬁﬁq-“’f" '

e " s

L Y -
(iv) Supernumerary po,stsAin the r.égular establishmenf ‘
may be created, ‘if necessarye |
4 (-v) The' respondents shall co@ly with the above |
directions within a period of 3 months from the date
-0f receipt of this orden;
There will be no order as to. costsy
Let a copy of this o'rder‘ be placed in cose files

bearing No.OA 948/88, OA 1091/68, OA 1031/88 and

OA 1302/885 | e
- - - -~ U - B - .. i P
"’.'-
>>>>>> - - AR ¥ L & N I 8(?/ S
(BoNa DFQUNDIYAL{ #’Qi : (p;’x. m-n.% ] e
MEMBER (A). . i VICE CHAIEMAN(J) .
CRRTIFIED T 300PY
IR A Ve o T ) ) ) .
Section Oificed "2 ’\, . L ‘, .
degi ganalars @man) 7
“enteal Admipietr. oo 30 T oad
sy sefls
©oaerpel Beoch -ni .
‘\.
i
13




