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™ VICE CH'̂ IRM\N(J)

THE HON*BLE MR, B,K, DHOUNDIYAL# ADMINISIBATIVE MEMBER

I* itfietter R«^rt*r8 of local papers aay ba allowed to
-a-v.. r-.ro ao 5MdgBlf^flt9^A|̂ v;...

to ti^ or not?^a.
: -s:; ,-

r

'• .3 a," -W''

"'>> -.a.'aa .rv ; j ra=- ,iv ; • -, at.j. i:& fc-.i:;.:! ^

Thtra art 64 applUants in all In thtsa
•'''••• -I "v •-. 4" V-I' ' '<••'• •'• •ha f

Sj.f -6 <liff.r«rt padods

. Milk Sehan (h*T*inaft*r rafarrad to aa.r-O / i; #-V r ;i ::l'}i. ^ '[i.t.ii.Zl

aesi'i vfij Labourars. As tha

VI ^ applications ara Idantieal.

**»• ^ « ~"»«>n 3u<la«nti

via £.- ,.V-;-.5/ '̂j, ** •»»• "rkad
. *'**" ® in ragular aork of tba ^

i ™o. •-• -T. .A, *-J . '.V.) >.- •

V. , *;«»Pondtnts,Z.thty bt directtd to transfer to the
ragular astabUshnant of the DHS, that they bo diioctad

-tr • ivv;H.,
Judg»nt of this Tribunal dated 2l4iOtti967

Vs!b Union of India t

^**•"1 **** directed to treat the
i«ure not allowed to join their work

valid orders as on duty for all

i •- -l r--v r:. Cfv, a_a;J-

^...-•V ; v vv r rv; ••

:.,:'nr:-

purposes*
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c-H. 730'-l

3* |[t nay bt rtcalltd that tha pii6 Eiploy«9S

union had flltd in this Tribunal ^ vihich

Was disposod of by judgnttnt da^d ^•iJ0«l987, in

tha said ipplicati^n, they had praytd that the

daily paidspt*s/badU viorktirs b* brought ovar to

l^iai aitaby.il^t paid salary,

allowances ftc'« on with Group *0* onploytes^*

¥ho Sia^'^ppi^^i^ jto judgmtnt

datad^grlOtl967» the operativ* part of which

roads as followss-

. .-'i

•%

£ bo tx^i t>Z^ t • ::>v

*(aj the respondents should accord to the
..... i IM r'H .

daily rated Mates(Badli workers) who
Of!v ^ • •• ;j'? t-»:« .i yS ^ -X"-rj \si s •••••-\ • -

are concededly performing the same
ri-s 3«aiie:>x£c|qs • :

duties as regular class IV Mates, the
ISjiS. a?; .

saoe salary and conditions of service

"t-s i'W

•.\ 'TSir GC-.v';
Otter than regular appointment, as are

-jm"
being r^ by the regular class iv

•sA'' X'.' <v.> b-f ^-ii". • •- • '

Mates froffl the dates of their appointpient

\ \ 'Y-as-Badli^worker^•

240 days in jany

who have actii^ll^^ ^^

I'Lr^

"•X

/' ' . '•.:" V—'? "••"

period of 12 noniths ;sh6uid be transfirred ;

^ the regular es^blishnient with effect

frorajthe first W)hth, ismdiately
following the lli^li Boonihs of the said

period* The gap if ai^ in their 7
"• •. • -^-V-

. /

1



-"C-

eB¥>loyo3ent subsequWirt |o dat« of such

^ treated as leave

: •X4dtts:--va.; noil:'ir®^mi:^Llil'̂ ^^^iiO?'%1^tfeouti-ipay^as |^ due'or .'dies non*
-r!^.•V; .e3S«<ion-c.^.?-:;ja ,,

supernumerary posts in

avv -d.j-K: reiguto estabM^hroent may fee created if

issue neeessary orders

of arrears of >•

salarypetcwittin a period of four laonthf
v'j^dt i-sdi* si «-•-

aate of consnunication of this orders*

4, There wa$ another round of litigation before the

Tribunal on the same issue in Ok 37/19Q8 (Shri Framod

g, others Vs# Union of India &Others) ?» Thfe

who had worked as daily paid Mates

^xTiods ranging from March 1987 to October, 1%7 ha^
alleged that they had not been allowed to work by verbal

, issued by th® respondents^ They had prayed tha^

and^^arisedin the
e-x... ce VKc tlellpid'^'^ai'th. sam, salary and

^disposed of by judgment dated '

' • ^ ^ viMch or» of us {Shri P^iC. Kartha) was aI
;!c ^ l^rti^ the o^ judgments reads

,.!''• -r' '". . ' '

'•• <3U>

/• •



-5 -

, _ .r, "• ! , ::Z -'i'
*9 UDd«ri. / T-v-V-; I

• la tht conspectus of facts and cizcuMstsncss
ofHi» cass/wt art of tha opinion that tha

cV applicants shall ba daaaad to hava baan transfarrad
. ^ : 4 to tht ztgular'tstabllshmant from Zst Novanbar.

^0^ 1?8*^* Tht striking off/thtir naats fro» tht rolls
of forkiDen of tht rtsporfeitnts anointad toT , . rtt^hchBirit uhdtr Stction 2(00) of tht Industrial
Disputas Act and wat in violation of Stction 25 F

-a ^ thartof i In tht circumstances of tht casa, wa
do not pass any ordar rtgarding paymant of back

^ wagts^; ifl^ti^ning pariod should ba traatad
' ss Itavt with or without pay as dut or dits non.

as tht cast aay bt^« ^uptmumerary postTTn TBt
wwlar-tist'^-bliihi^nt'.iay bt crtatad, if nectssaryi
Tht rtspondtnts shall coifily with tht abovt

a ptriod of thrat nonths froa tht
v< o s- c -- datt Of rtctipt of this ordar* Thtrt will bt no

ordtr as to costs*"

Tht cast of tht applicants is that thay azt

siMilarly situattd lika tht applicants in OA 1059/87 and
M 'ir' / ,

OA 37/88» nantiontd abovt^ ,
53ca.--'^ -v

6s Afttr tht filing of ^thts,t appJIicationsy soBt othtr

ti^loytes siidlarly situattd aowd^lOsc^^ Pttiiions

with a prayar for ia|>ltading ttep^as applicants as

^ Btntionad btlow:-
/•• 'M iiav ;•.. .r.

(1) InM J09V88 W lto!.164$/«} Ms flUd saaklna

?S.«" «PP"e.«nt(g

(2J in OA ^J/88 IIP No»« .«<» 2987/9D Mt*

filtd for ij[f(pltadMnt of ^Jiri Balwan Singh/and

Shri Rajtshwor 3hah as appXicantsf I

(3) In 0% 130^^ N0^258^9P was filtd for!

i^Uad»nt of SJtti yird :as applicant^

• T; ' ^ /•••• • : •

i



il-'

' /•

TK^ «6r«aitf to ir^ i^d as th* p.tiU<»i.rs th.«i„
•ai*' aaSo- staliariy' altiMted;"''

7, a Wi hav» cartful i»eord» of thes«

cases Siid jiaSB considered, th« mattery The respondents
have ralseid « preiiiaina^ objection in their counteib

that these "aprtlcations are not

^ th® Ju^nent of this Tribmal in
, and ftU Co»«„lcation

in'i^CarajiaiM^rdeci^^ , five MiS,,,.

i^admavaiiey*s case, one of the questions

• " c6nsidi*rl3 by the Larger Bench was whether a Central
Gib^ich^itt employee niio is a workman has two remedies
open to him, namely, to approach the Central Administrative

nC.^. -vi •!}•!.'•> tfibuhal or the Industr^^ Tribunal and whether it is o^n
to him to ctioose his remedy. The Tribunal, inter alia.

i-,v.VA ••' •' • "'- • » • . -e ^

.::t-

held tSat ah appiicarrt seeking a relief under the

provisions of the Industrial Disputes Act, 1947, must

brdiharily exhaust the remedies available under that

.• ^ 'V f- -:- -• i' Av.. • ' j- in Padinavalieyis case, the Tribunal, however. I

t»Mt alternative remedy cannot be pleaded as a

bar to the exercise of jurisdiction under Article 226
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is violation

of Article 14 of th€f Constitution and (ii) whsre

there is a statutory violatiojis In such case, it is

open to the enployee to plead.yiplatian of Article 14

Of the Constitution or allege; statutop^ violation and

seek redress without approachins^ ^th^ Tribunal

for adjudicauon of rights vej5.te4 wnd^ the provisions
, 1 . >(*, '•fV • •

f. -• " •' ^ '••" -

of the Industrial Disputes ,^ct,, , i947r. .In. this conte)ft ,

> reference may^b^ of the judgment^
10. It follows *h5|,efom.t.featJthe^eliminary objectio"n

raised by the respondents woy^d _be valid and tenable
^ Vva. .1 ^v-.rrtX, • ..o

only in cases and situations where l^iere is no plea of

violation of Article 14 of the Consl^itution or statutory

violation by the authorities concerned*

11. In the applicaUons before us,.there is allegation
-x i .X7::^v :•T^

of statutory violaUon as well as violation of
••-M. n:; :

/ of the Constitution, as will-be discussed
Jr :.i\f a''•••• •;.r-S ^•

hereinafter!* Jn view of this, we see no force Or merit

••L !'•? "' v.jC'

sc.

'"'•."t / \ J

in the preliminary objection raised by the respondents.

12. The applicants before us were recruited after •

getting their names sponsored by the En^loyment Exchange,
Their service is governed by the terms and conditions of

:?, ?v.;. "" i •' •-• •'••• ••• >5"ii = •' '• ^
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enployment and hours of work etc. specified in the

Certified Standing Orders for the ein>loyees of the

DMS under the Industrial Employment (Standing Orders)

Act, 1946, by the certifying officer and Deputy

Chief Labour Coiwnissioner (Central) • The applicants

have also invoked the provisions of Article 14 of

the Constitution to the extent that they are seeking

the benefit of the judgment of the Tribunal dated ^

21,10il987 in OA 1059/87 and the judgment dated 10.8^1^9
i-jl: • • •

in OA 37/1988-* Therefore, in our opinion, it will be

open to them to seek relief from the Tribunal without

firsV^BOcking at the doors of the' Industrial Tribunal*

12. The workers of the DMS have been classified under

the Certified Standing Orders as (a) Casual (b) Badli and
to*''--; i 'v

(c) ~ Apprentice. A casual worker has been defined to

ineai/a worker who is eiaployed on work of a casual or

occasional nature or to fill posts in regular work, ^ ,

jprovided that a casual worker after continuously

working for 3 laonths in regular work shall be transferred

ir.->? t;; .v:V-.u£ . f-;• /• .
to regular establishment governed by the Fundamental

and Supplementary Rules. *Bsdli* means a worker who is
'

enployed for the purpose of working in place of regular

enqployees v^o are temporarily abswt. A BadH worker
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who has actually worked for hot less than 240 days in

any period of 12 months shall be transferred to

regular establishment governed by the Fundamental

and Supplementary Rule?. These are the salient

provisions of the Certified Standing Orders of the

DMS relevant in the pressnt context*
^ ".e Ao ~v.' J; .v'.r

13, In the first case of WS Employees Union

(OA 1059/87) decided on 21.10.1967 it was held that

those Daily Rated Mates viho have actually worked for

not less than 240 days in any period of 12 laonths

should be transferred to the regular establishment

with effect from the first day of the month immediately
••a; --.iX;; n^-f-d c'gl ti-n j-j ••friT

following the 12th month of the said period-^ In the
in I:.'..-

second case of Shri Framed Kumar and Others (OA 37/1988)

decided on i0.8*1969« it was held that the applicants

therein shall be deemed to have been transferred to the

^ regular establishmsnt from 1st Itovember, 1987 and that

the striking off of their names from the rolls ot Workman

of the respondents amounted td retrenchment under
•cv f:! ^^-vt ;•••; :?r ^

Section 2(00) of the Industrial Disputes Act, 1947

and was in violation of Section 25 F thereof. The
\ a

• {

Tribunal did not pass any order regarding payment bf

back wages* The intervening period was directed to be
a-
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tieat.d as leave with or without pay as du* or jgn,
as the cas* iMy be> it was further diiected that

su^rnuterary post in th. regular .stablishnent nay
be coated, if necessary-*

14. The applicants before us have contended that they

havi Wkea for over 2«) days from the raspectlva dates

'®* tBe!rappointa»nras Daily Paid Mate They have
computed this figure after talcing into account the ^

On the other hand, the wsponcfits

have contended that the applicants have not worked for

a period: of 240 days in any period of 12 months. Ttelr

-^Volt '̂S45tiondOM 'i»t"^
holidays'. This aspect of the matter was considered

K:-z t'::u-''.: .!.t iv'?:in Pramod Kumar's case In ^ich it was held that the

and hoiiaays should also be Included for the 4_

' purpose of coi*)ijting the period of 240 days in a year.
In this context, reliance was placed on the judgment oK

the Supreme Court in HJ>. Sin^ vs. Reserve Bank of India,
19^ S00(l£,3) 975. We reiterate the same view.
15. The respondents have not produced before us any

record to show how the applicants could be treated as!
^ ' '' I' "• i,. jBadli morkers and in whose place they occi^ied the poit

on u^ich they were appointed.
0^
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16* In the conspectus of the facts and circumstances

of the case and follovdr^ the Jud^ of this Tribisial

in DMS Employees Union Vsw Union of India e. Others

(OA/ i059/67) decided on 21'»IO«l$p7. and Pramod Kumar &

Others Vsri Union of India & Others (CA 37/88) decided on

iO*8.1989, these applications are disposed of with the

following orders and di^ctionss-

(i) We hold that t)« tezmination of the services of

the applicants is not legally tenable and the same is

set aside and quashed*

(ii) The applicants shall be deemed to have been
oJiji: i;:J^ii'̂ . '̂̂ -'-^-

transferred to the regular establisfhn^nt after having
5'f.K' • ••!«•

worked for not less than 240 days in any period of
Klj- U6S- -.i; v?: i'.-

12 monthsfi For the purpose of co^utlng the period

of 240 days in a year, sundays and other paid holidays

should also be included,

(iii) In the circumstances of the case, we do not pass
- '1 ;•

any order regarding payment of back wages^o the

applicantSi However, the intervening period should be ^

treated as leave with or without pay as due. or

dies non.as the case may be;*



%
- 12 ®

(iv) SuptmuHirary postein th® regular «stablishm©nt

Bay be ereate d® "if necessary®

Cv) The respondents shall coi^ly with the above

direetions within a perio^ ©f 3 a^nths from tte date

-®f receipt of this ©rdeis#,.

There vdll be no order as to costs'^

Let a copy of this order bt placed in case files

bearing N©«04 948/88^ OA 1091/889 Qk i031/88 and

Oft laoa/ess: ^

DHDUNDIYALf

CERTJiFIED 7 F¥

X

SectiuD Orfjcei' vl'

":;T.Ti!ifsJ Adsamicti: ••• T

• • jr.'oal ®®Bch •• • hi

,J

V3C£ CHAli^MANC J)


