
IN THE CEWThAL .ADfllNISTliATlUE TRIBUNAL

ffilNCIPAL BENCH, NE'J DELHI .

C.A. Kq.1300/88 ^ Dateds

S;,p.* Dhankani ' Applicant

Us.

Union of India through ninistry of
Surface Transport and Others. Respondents,

Presents Applicant in person

Shri Fl.L* Verma counsel for the Respondents.

CORArO

1. Hoi

2. Hon"ble Dir. B.K. Singh, flember (A)

1. Hon'ble ^r, 3s'?* Sharma, Piember (0)

JUQGWEMT

(Delivyered by Hon'ble f'lr. Singh, f-lember (A)

This iDA No, 1300/88 is directed agair^st Crder No, ESjT/ECS;

(87)/85 dated 20th f'lay 1988 (annaxure 14) passed by the Secretary

to the Government of India, Riniatry of Surface Transport regarding
/

denial of grant of ixoforma promotion to the applicant in terms of

second Proviso to FR-30(l), Next Below Rule,

2» As a result of limited combined departmental competitive

examination held in 1976 by UP3C the applicant was appointed as CSS5,

Grade 'D^ Stenographer on the cadre of the Ministry of Shipping

Transport (now called Ministry of Surface Transport) w.a.f, 27.11.77

(annexure 1). .Prior to this he was working as permanent Grade 'C

Stenographer in the Ministry of ShippingtxJransport. He was appointed

as Stenographer Grade 'A' on ad hoc basis u.e.f. 21.11.80 vide

notification No. E3T/EC5:(27)/80 dated 16.1.^1981 (annexure 2),



3, As per provision of Rule 11 of CSSS: Rules 1969 Department

of Psrsonnsl vide their O.flo Mo, 5/l/83~.CS-li datid 3U»7.Q3,

S.tenographftirs Grade '3' upto 1977 included in the select list

for promotion to Grade 'A' on a substantive bssiso The applicant

was considered fit and was included in the select list of Grade *A'

officers of CSSS for promotion on a substantive basis to Grade

4.' For luant of a regular vacancy in the Siurface Transport I'lin is try

the applicant opted to no to soms other Ministry/Departm£int of

Government of India on promotion to Grade 'A* on a regular basis

stipulating in his option that he would like to revert to his

parent departmentji,a« -Surface Transport Ministry, whenever the

first vacancy in Grade 'A' of CSSS, occurred therso He also

stipulBted that whils hisname was beirig considered and a vacancy

occurred in the Ministry of Surface Transport, he would like to

be considered for that vacancy,

5„ • It is alleged that the applicant did not get any information

from the Surface Transport Ministry about his promotion to Grade

'a' on regular basis in or outside the Ministry of Surface Transport^

The Ministry of External Affairs had conducted a limited test of

Grade 'B ' Stenographers for Indian Plissions abroad, ^is a result

of this examination the applicant was selected and he received an

Q^^i^r of deputation from thip Ministry of External Affairs to

Kabul under their TT£C Programme. He was relieved by the Surface

Transport Ministry to join his new assignment in Kabul vide their

letter Wo, E3;T/ECa(4D)/84 dated 28th August ^9m (Annexurcs 5).

6, Even duririg the period of deputation for two years the

applicant has stated that he was never informed about any vacancy

in Grade 'A' in the Evurface TranspoA Ministry. On return from
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deputation on "lOth Sieptember 1986 he was appointed as Stenographer

Grade 'A ' on a regular basis wide notification No, EST/£C3,(87)/85

dated 25«9«1586 (annexura 6). It was then that the applicant

discovsred that his juniors, Shri Raj rial (Respondent No,3) and

Shri I.L, llalhotra (fiBspondent No,4) haua been promoted w.e.f,

3,12,85 and 8,4,36 respectiusly as Grade *A' Sjtenogrs^ihars uihei-eas

he was promoted w.e.f, 10,9,1985 (annexure (7). gradation

list, as on 21,2,86^ the applicant figures at SI, No,1 whereas

the respondents No,3 and 4 are at S.l, 14 and 15 respectively. The

applicant was includad in the self-ct list of Grade 'A' Sitenographsrs

in 1983 since he belonged to 1975 batch and respondents Noo3 and 4

belonged to 1978 and were included in the select list of 1985 whan

zone of consideration was extended. Thus the applicant ranked

senior to them in Grade 'A' also. Rule 11 (l) of C;3SS Rules 1959

(annexure (9) stipulates that appointments to substantius

vacancies will be in order of seniority unless somebody is declared

unfit and reasons therefor are racordedcThe applicant states

that he was senior-most Stenographer in Grade 'A ' and he should

hauG been giuen regular promotion to Grade *A', Since he was on

deputation eb road he should have been given proforma promotion

under FR-30, He should have' been declared promoted w.e.f, the

date his immediate junior was promoted to Grade in the Surface

Transport Plinistryo By not doing so the Surface Transport T'linistry

Vislated the FR-30 to favour the respondent No,3 who was working

as Private S,ecr8tary to Secretary, Surface Transport. Under

proviso to FR-3 0 (l) and Government of India's Order No. 5. he was

entitled to be given promotion even under this order under 'Next

Below Rule'. Qnhis return he filed a representation and the Sjurface

Transport ninistry agreed to hiscontention and issjed Order No,

1-2fi022/l/a6-£ST dated 21,10,86 (annexJre 11) and fixed his pay
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accordingly and he mas declared pDomoted ui, e»f, 3»12, S5 the date on "

uihich his immediatG junior, respondent l\lo,3was' promoted,

7, After 10 months the applicant's pay was reduced and fixed

at a lower stage vide Ministry of Surface Transport Order No.

G-25Q14(i)/B7 dated 3,6*1987 (annexure 13)o The benefit of f\IBR

was withdrawn and the pay and allowances already availed of by the

applicant were recovered from him. The date of appointment as Grade

'A ' was also shown as 10.9,85 and he was shown junior to respondent

No,3 in the final seniority list as on 1,3.87 (anrexure 14). Reasons

why this was done so hasbeen indicated in letter r\lo,E3T/£CS(87)/85

(Part) dated 17,2,1988, which is reproduced belows-

"liiith reference to his representation dated the 8th Feb. •88

regarding grant of proforma promation in terms of FR 30(l)

- Wext Below Rule, Shri Dhankani, Stenographer Grade

is informed that on the basis of the zone for promotion

from Grade 'B^ to Grade 'A* of ES3S extended by the Deptt,

of Personnel and Trg, he was asked to give his willingness

or otherwise for going to some deficit cadre. He had opted to go

outside the Ministry ofSurface Transport, Howeusr, when

the Deptt. of Personnel nominated him first to the U,,P,,3,C,

and then to the Deptt, of nines, he showed his unwillingness

to go out of "this Ministry, purely on his pe rsonal reasons

viz, for his deputation abroad. Had he not §ore on deputation

he would haue_ been given promotion in hi^ normal turn, SirP e

3;hri Dhankani refused promotion in the cadre to which he was

allocated, his request for proforma promotion cannot be

acceded to,"

8, The applicant has sought the following reliefs!

(i) that the respondent Nq,1 be directed to fix the date of

promotion of the applicant as 3,12,85, the. date from which his

imfrediate junior, respondent No,3 waspromoted to that grade and

his name in the seniority list a^&n 1,3.37 should be revised and'

restored to his prpstinCform.
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(ii) that the respondent N0o2, fOinistry of Personnel, should be

directed to shoui the name of the applicant correctly in the oDmbined

gradationlist published by them uids their C.f'i. No, 10/5/87-CE--II '

dated 16th Duly 1957 (annexure 20) am' not to promote other

Stenographers of merged grades 'A' and 'B ' of C3SS. to a new higher

scale of pay of Rs»3000--45QD pending decision on this application,

9, Heard the applicant in person and the learned counsel for

the respondents, Shri HoLo Uerma and perused the records of the case

along uith pleadings and anne xurss. The learned counsel for the

respondents raaintained that the petition -aiss misconceived and ujas

not maintainabla beir^ time ^harred«, These issues must have besn

considered taefore the application was admitted and as such it is

not necessary to adjudicate on these issuas,

10, • The fact that the applicant got ad-hoc promotion to Grade 'A'

ui.s.f, 1980 which got extended from time to time is admitted by tha

respondents. It is also admitted by the respondents that the

applicant's name was included in the zone of promotian to Grade 'A'

in 19S3 for regular appointment. This is also admitted that he had

opted to go out since there wei-e no vacancies immediately auailable

in.:, the Surface Transport Ministry and in the light of his option

it is admitted that his name was sent to UPSC and ajbsequantly to

Department of Mines but in the meanwhile ha received an cffer to go

on deputation to Kabul from the Ministry of External Affairs which

nS .acceptedo It is also that he had not .been promd; sd in a

regular ma-nner in UPSC or in the Departmant of Inlines. It was

vigorously contested that the applicant was fully kept informed

about the de-i/elcpuients verbally and in writing^ but there is nothing

on record to show that the_applicant was kept abreast of the develcp-

nents regarding his nomination to UPSC or to Departmsni: of PaneSft

rj)
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There is only ona axtract in the file mhers the -notings of the Under

S.ecretary/De puty Sjgcretary of ths aurfscs Transport Piinistry are

available which go to show that since the appli-Cant was going on

deputation to Kabul there was no pcint in sgnding his CR dossiers tc

Department of Mines and accordingly the decision was tgjken in the

Siurface Transport Ministry not to send hisdossiers to the Department

of fiines. The applicant rebutted the argument that he was kept

informed of the various deuelopments taking place in the Surface

Transport f'liniwtry regardirg his promotion on a regular basis. Ho

lijas^neuer informed either in writing or uerballyo This contention

appears tc be correct since we ,do not find anything on record to

fihouj that he 'j-'as kept informed exceptjas stated above, some notings

on the file that the applicant is proceeding to Kabul on deputation

and there is no point in sending his CR dossiers to the Department

of Dines and accordingly the decision was taken to nominate his

junior Sjhri 3.P« IJahi to that Department, Shri Wahi uas reliev/ed tc

join the Dapartment of Mines as Stenographer Grade 'A' on 12.7,84,

There is no question of approaching rsspondsnt Wo,1 for nomination

as alleged lay the learned counsel for respondents. The rBspondent

No, 1 should have gone by seniority of the applicant and nomireted him

and if the applicant had declined to accept his nomination or to

join the UP3C or Department'-bf Nines then he would havs been

eu tomatically dslaarred from promotion for a period of 3 years as

envisaged in the circular of DOPT, This is no plea that the applicant

was waiting for his deputation and was not interested in joining the

Department of Flines, The applicant would have been pinned down and

debarred from promotion for declining the same. Ho was never given

n

iJJ
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an option to join the Department or Plinistry and as such we

do not find anything on record to shoui that he was ever

debarred for 3 years from prornotiono There is no notification

to that effect either from Ministry of Personnel or from the

Ministry of Siurfacs Transports There is also nothing on record

to show that he was first nominated to UPSC and thereafter to

the Dspartmeht of Mines and that he refused promotiono In the

same breath the learned counsel for the respondents argued that

the applicant was dete^arred for 3 years and that the said period

was over when he returned on I0e9,1985 and as such tha bar

was over and he ujas promotsd* This is not taorne out by facts

because the period cjf deputation was only for a couple of

years. He returned to India after completion of 2 years and

was promotedo Thus the ban on his promotion for 3 years is

neither on record nor is substantiated by the action of the

respondents inpromoting hirue The thrust of the argument of the

learned counsel was that because of the embargo put on his

promotion for 3 years S;/S;hri S:-,P, Wahi, Raj Mai and I„L. Malhotra

became senior to him.

Ho As stated above, we do not find anything to show that

ths applicant was debarred from promotion for declining the

same. There is a specific rule in the circular af the DOPT

that if somebody declines his nomination to auail of promotion

he will be debarred and there will be notification to that

effect, Nothing cf the sort has happened in the ease of the

applicant.and'as such it is difficult to place reliance on the

argument that he was., debarred from promotion for three years,

especially when there is nothing ,on record to show this.



xj

- 8

12, The files also do not contain any speaking order

about the various transact ions, j^lthough the State or its

officials need not always make a r-sssefw-e^e order of appointment^

reasons relevant to the rules must animate the order.

Ploreousr, the obligation to consider every qualified candidate

s implicit in the concEspt of ''equal opportunity* Gnshrinod

in Article 14 and 16 of the Constitution, Promoting a

candidate out of any consideration whether he is one's own fS:

is altogsther illsgal. If the applicant has the eligibility

under the rules and regulations, his exclusion or non-grant of

proforma promotion, even when he was abroad, is absolutely

unjustified and against the rules^Being at SI, No, 1 in the

seniority list^ he uias entitled to proforma promotion under

FR 30(1) and also under the circular coveming the rules of

•'Next Belouj Rule', It is also surprising and shocking to

find that the contention of the applicant is accepted and his

proforma promotion w,e.,f. date hisimmediate junior in the

Departmsnt was promoted and then the same is withdrawn without

recording adequate reasons. It amounts to reversion of the

applicant without giving him any show-cause. It is against

the principles of ^^tural justice and attracts Art,3^ of the

Constitution^ and as such aj detailed proceedings wasnsaded before

he was reverted. The principles of natural justice envisage

that the applicant should have been afforded full opportunity

before the orders regarding his promotion w.e.f, date his next

immediate junior was nromoted were withdrawn. It has also been

vociferously argued by the applicant that hs was victimised

because of the maniculation of Shri Raj (*hl,"thB pi'es-ent PS to

Secretary, Surface Transport, In such cases of selection for

promotion posts if a senior official is isssed over Without

any adequate reason, it is natural for him to complain that
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his non-selectioR or nongrant of (xoforma promotion from the

^ate his irnmediate junior luas promoted^ is tnalafids« There

are enough facts and pleadings on the file to give a flimpsa
the

of tha working of the mind of respondent No»1 who ss ua^selecting

authority in this case. A man does not work as a computar in

such selections and is influenced by some subjective ocnsidsration

in favour of persons who were working in close proximity

with him» The possibilitios of bias is in the normal course

of conduct. This is a frality which influences the mind of the

selecting authorities®

13. Taking ..ay total visw of the facts and circumstances of

the case we find that tha action of the respondent No»1 is

arbitrary and unreasonable and is thus liable to fee set aside.

His Lordships of the Supreme Court while dealing with Kraifaak's

case Us. Union of India <1969) 2SCC 252, placed reliance on the

follouiing dicta of Lord Parker,n C, D, i

"Good administration and honest and. bonafide decision

must, as it seems to me, require not merely

impartiality^ not merely bringing one's mind to bear

on the problem but actin§ fairly...,. Duty to abt

fairly is the sine qua non of principles of natural

justice. The principles of natural justice are meant

not only to s ecure justice but to [asrevant miscarriage

of jUBtiCB,"

14, In the light of what has been stated sboue, the applies

tion is allowed with the following osid&TS

(i) The applicant would be deemed to have been promoted

u.e.f, 3,12,85, His seniority is restored to its jxestine form and

he will be deemed senior to his inmediate juniors, respondent Nos,

3 and 4 in the seniority list.

_\Jj »«,,,10®»i



^ IL^-' ^

- 10 - p

(ii) Ths applicant will be entitled to grant of increment

from the date his immediate junior, Shri Raj Plal (respondent

Wo»3) got promotion and was alloiaed to count it for purposes

c-f increments. The incrament in ths promotion post would be

available to the applicant ui.e.f. 1» 12,1986, He would be
Z o

entitled to draw his pay in the revised pgy-scale of Rs,3B6B-

3 i.'oo

4590/- from the date he joined his duties on this post, i.e,

10th September, 1986,

Costs on Dartjiesii

( B7K, Singh )
Member (A)

V p c

191093

\' ^
CP

C-'V

( J.P. Sharma )
I^embHr (3)


