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IN THE CENTRAL ADMINISTHAT IVE TRIBUNAL
RINCIPAL BENCH, NEW DELHI -

CeA. 1041300/88 : Dateds 211093

SiWR, Dhankani ’ Applicant

Vs,

Union of Indiza through Ministry of
Surface Transpart and Othars. Respondent s,

Present: Applicant in person

Shri Mel. Verma counsel for the Respondents.

CORAM
1. Hont'ble mr. JsPe Sharma, Member (3)

2, Hon'ble Mr, B.K. Singh, Member (A)

JUDGIENT
(Delivered by Hon'ble fir. B.K. Singhy Fember (A)

This A ND.130Q/88 is directed against DOrdsr No, EST/EC&
(87)/85 dated 20th May 1988 (annaxure 143 passed by the Secretary
to the Government of Iddia, Ministry of Surface Transport regarding

denial of grant of proforma promotien to the applicant in terms of

second Proviso to FR-30{1), Next Below Rule.

g

20 As a result of limiféd combined departmental competitive
exaﬁinatian hald in 1976 Ey UPSC the applicant was appointéd as L35S,
Grade 'O1 Stenographér on the tadre of the Ministry of Shipping
Trensport (now calied Ministry of Surface Transport) w.e.f, 27.11.%7
(annexure 1). . Prior to-this hp.uas working as permanent Grade 'C?
Stenographer in the Miﬁis£ry of Shipping@ﬁransport. He was appointed
as Stenographer Grads FA' on ad hot basis w.e.f, 21.11.80 vide

notification No. EST/ECS(27)/80 dated 16.1,1981 (annexure 2).
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3o As per provision of Rule 11 of LS55 Rules 1569 lOepartment
of personnel vide their O.M, Mo, 5/1/83=Ci-11 dated 30.7.83,
P ‘
Stenagraphers Grade 8% upto 1977 included in the selesct list
A
for promotion te Grade A' on a substantive basis, The applicant

was considered fit and was included in the select list of Grade A1

of ficers of CSSS for promotien on a substantive basis to fGrade ‘A

4 For want of a regular vacancy in the Surface Transport Ministry
the applicant opted to go to seme other Ministry/Department of
Government cof Ingdia on nromotion to Grade *AY on a regular basis
stipulzting in his option that he would liks to revert to his

parent department,i, e -Surface Transport Ministry, whenever the

first vacancy in Grade 'A?! of CSSS occcurred there, He also
stipulated that whils hisname was being considered and a vacancy
occurrad in the Ministry of Surface Transport, he would like to

be considsred for that vecancy,

Se - It is alleged that the applicant did not get any information

from the Surface Transport Mindstry ébout his promotion te Grade

o

1a' on vegular basis in or outside the Ministry of Surface Transport,
: g

The Ministry of External Affairs had COﬁducted a limited test of

Grace 'é' Stenograghers for Ind ian Missions abroad, &s a result

of this exemination the applicant was selescted and he received en
I/

oﬁ?ggﬁr of deputation from thg Ministry of External Affairs to

Kshul under their TTEC Programme. He was relicved by the Surface

Transport Ministry to join his new asslgnment in Kabul vide their

1=

letter No., £3T/ECS(40)/84 dated 28th Aucgust 1984 (Annexure 5),

5. Even during the pericd of deputation for two years the

jote

applicant has stated that he was never informed about apny vacancy

in Grade A in the Surface Transport Ministry., On return from
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deputation on 10th September 1986 he was appointed as Stenographer
Grade 'A! on a regular basis vide nptification No. EST/ECS(67}/85
dated 25.9‘1986 {(annexure 6). It was then that the applicant
discoversd that his juniors, Shri Raj Msl (Respondent No.3) and
shri I.L., falhotra (Respondent No,4) have been promoted w.ea.f,
3012,85 and 8,4,.86 respsctively as Grade *A? Stenoggéphas whereas
he was promoted w.eefs 10.9.1986 (annexure (7). J¥he gradation

. . ~
list, as on 21.2.86, the applicant figures at 51, Noe1 whereas
the réspondents No.3 and 4 are at S1.14 and 15 respectively, The
applicant was included in the select list of Grade ‘ﬁ"Stenographers
in 1983 since he belonged to 1976 hatch and respondents No.3 and 4
belonged to 1978 and were included in the select list of 1585 when
zone of consideration was extended, Thus the applicant raniked
senior to them in Grade ‘A" also, Rule 11 (1) of CSSS Rules 1969
(anmexure (9) stipulates that appointments to substantive
vacanciés will be in order of seniority unlsss somebody is declared
unfit and reasons thersfor ars recordedoti The applicant states
that he was senior-most Stenographer in Grade fA* end he should
have been given reguler promotion.tm Grade 'A%, Since he was on
deputation ebroad he should have been given proforme promotion
under FR=30, He should have bzen declarsd promoted w.e,f, the
date his immediate junior was promotsd to Grade 'A' in the Surface
Transport Ministry, By not doing so the Surface Transport Ninistry
vi@latad' the FR-30 to favour the respondent Nao,3 who_was working
as Private Secretary to Secretary, Surface Transport, Under
proviso te FR-30 (1) and Government of India's Urder No. 5 he was
entitled to be given promotion even under this order under 'Hext
Below Rule's Onhis return he filed a iepresentatiom antd the Surface
Transport Ministry agreed to hiscontention and issied Drder No,
1-26022/1/86-E5T dated 21.10.86 {annesure 11} and fixed his pay
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accordingly and he was declared @ omoted w,e,f, 3,12,85 the date on -

which his immediste junicr, respondent No,3, 'was promoted,

7 After 1b months the applicant's pay was reduced and fixed

at a lower stage vide Ministry of Surface Transpert Order No,
G~25014(1) /87 dated 8,6,1987 (anmexure 13). The benefit of NBR

was withdrawn and the pay and allowances alread? aQailed of by the
applicant were recovéred from him, The date of appointment as Grade
A' was also shown as 10.8,86 and he was shown junior to respondent
No,3 in the final seniority list as on 1.3,87 (annexure 14). Reasons
why this was done so hasbeen indicated in letter No.EST/ECS{87)/85

(Part) dated 17.2,1988, which is reproduced belowg=

Myith reference to his representation dated the Sth Feb, 188
regarding grant of proforma promotion in terms of FR 30{1)
- Next Below Rule, Shri S.K, Dhankani, Stenogrepher Grade 'A
is informed Ehat on the basis of the zone for romotion
from Grade '8 to Grade 'A? of £S35% extended by the Deptt,
oflpersonnal and Trge he was asked to give his willingness
or otherwise for going to some deficit cadré. He had opted to go
outside the Ministry ofSurface Transport, However, when
the Deptt, of Personnel nominated him first to the U.PeSeCe
and then to the Deptt, of Mines, he showed his unwillingness
L0 go out of this Ministry, purely on his e rsonal reasons
viz, for his deputation abroad. Had he not goﬁa-qn deputation
he would have been given promotion in his normal tum. Sirce
Shri Dhankani refused promction in the cadrs to which he was
allocated, his request for proforma promotion cannct be

acceded to,!
8. The applicant has sought the following reliefsg
() that the respondent No,1 be directed +o fix the date of
promqtion‘of the applicant as 3,12.85, the date from which his
iﬁmadiate junior, respondent No.3 wasgomoted to that grade and

his name in the seniority list agbn 1.3.87 should be revissd and-

restored to his prgstintform.
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(ii) that the respondent No,2, Ministry of Perscnnel, should be
diracted to show the name of the applicant correctly in the combined
gradationlist published by them vide their D.M, No.10/6/87-CE~II -
dated iﬁth July 1967 (anmexure 20) ard not té promote other
Stenographers of merged grades 'A' and B! of C35S to a new higher

scale of gy of Rs,3000-4500 pending decision on this application,

9, Heard the applicant in person and the learned counsel for
the respondents, Jhri ML, Verma and mmrused the records of the case

along with pleadings and anne xures, The learned counsel for the

o

respondents maintained that ths petition wes misconceived and was
not maintainzble being time .barred. These issues must have been
considered befors the application was admitited and as such it is

not mecessary to adjudicate on these issuzs,

10, ° The fact that the applicant got ad-hoc promotion to Grade ?A?

ue2.fe 1980 which got extended from time to time is admitted by the

respondents, It is alsp admitted by ths respondents that the

me was included in the zone of promotion to Grade "A¢

)
i}]

applicant’®s

k
in 1983 for regular appointment, This is zalso admitted that he had

opted to go out since there were no vacancies immediately available

9]

in: the Surface Transport Ministry and in the light of his option

it is admitted that his name was sent te UPSC and subsequently to
Department of Mines but in the mesnwhile he received en cffer to go
o Kabul from the Ministry of External Affairs which
A
adwles

he apoepted. It is alsoc that he had not beenm promcted in a

n

on deputation

regular me-nner in UPSC or in the Departmesnt of Mines. It was
vigorously contested that the applicant was fully kept informed
about the develcpments verbally and in writing, but thers is nothine

on record to show that the applitent wes kept ebreast of the develop

sents regarding his nomination to UPSC or to Department of fines,

m

‘n/ =
. . seccoes ooy
e



) L \!

pun
[«
-
o)
[
(O]
&
o
=
<

ma sxtract in the file where the notings of the Under

Secretary/De puty Secretary of thz Surfacs Trenspert Ministry are
available which go to shou that since the applicent was gsing on

| K deputation to Kabul there was no pcint in ssnding his CR dossiers to
Department ﬁf Mines and accordingly the decision was taken in the
%u?face Transport FMinistry not to send hisﬁcssiars to the Bepartment

of Mines, The

1

pplicent rebutted the argument that he was kept

-3

nformed of the various developments taking place in the Surface

{-te

Transport PMinistry regardirg his promotion on & regular basis, He
wes never informed either in writing or verbally. This contention
appears to be correct since we .do not find anything on record to
show %hat he was kept informed except,ss stated above, some notings
en the fils that the applicant isproceeding to Kabul on deputation
and there is no pgint in sending his CR dossiers to the Department

of Mines and accordingly the decision was taken to nominate his

S.Pa Wahi to that Department. Shri Wahi was relieved tc

[N

junior Shr
'. ' S join the Daepartment of Mines as Stenographzr Grade 'aA® on 12.7,84,
There is no question of appfoaching respondaent Nogs1 for nomination
as allégea by the learned counsel for respondents. The respondent
No,1 should have gone by seniority of the applicant and nomirated him
join the UPSL or Department-of Mines then he would have been
a;tbmaficall? debarred f rom promotion for a period of 3 years as
gnvisaged in the circular of DOPT, This is no plea that the applicant
was waiting for his deputation and was not interested in joining the
Department of Minmes. The applicant would have been piﬁned down and
debarred from promotion for deelining the same, He was never giuep
b

000007-00




\/\/

an option to join the Dspartment or Ministry and as such we

do not find anythiﬁg on record to show that he was sver
debarreé for 3 years from promotion, There is no notification
to that effect either from Ministry of PErsonﬁel or from the
Ministry of Surfacs Transport, There is alsc nothing on record
to‘show that he was first nominated t- UPSC and thereafter to
the Department of Mimes and that he refused promotion. In the
same brazth the learned counsel for the respordents arguea that
the applicant was dekarred €or 3 years and that the said pefiod
was over when he returned on 10.9.1986 ang as such_tha bar
was over and he was promoted, This is not borne out by facts
bhecauss the pericd of deputation was only for a couple of
years. He returned to India after completion of 2 years and
was promoted, Thus the ban on his rromotion for 3 years is
neither on record nor is substantiated by the action of the
respondents inpromoting him., The thrust of the argﬁment of the
learned counsel was that because of the embargo put on his
promotion for 3 years $/Shri 5,P, Wahi, Raj Mal and I,L. Malhotra

bBecame senior to him,

1o As stated above, we do not find anything to show that
tha applicant was debarred from promotion for declining the
samee There is a épecific rule in the circular ef the DOPT

that if somebody declines his nomimation to avail of promotion
he will be dsebarred and there will be noti%icetion to that
effsct, Nothimg o the sort has happened in the case.of the .
applicant and:as such it is difficult to place reliance on the
argument that hewas., dabarred.From pramoticn for three ysars,
especially when there is nothing ., on recoxd to shou this,
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129 The files also do not eontain any speaking order
‘absut the various transactions.flthough the State or its
A }]’.M;‘é '

officials need not aluways make s rassemethe order of appointment,
fE; reasons relevant to the rules must animate the order.
floreover, tho obligation to comsider every qualified candidste
& implicit in the concepnt of Tequal opportunity? enshrined

in Article 14 and 16 of the Constitution. Promoting a
candidate out of any consiﬁeratian whether he is onefs own PS5
is altogether illegal, I1f the applicant has the sligibility
under the rules and regulations, his exclusichn or nonegrant of
proforma promotion, sven when he was abroad, is absolutely

" unjustifisd end againat the ruleseBeing at §1, No,1 in the
seniority list; he was entitled to proforma prometion under
FR 30(1) and also under the circular governing the rules of
iNext Below Rule®s It is also surprising end shocking to
find that the contention of the applicant is accepted and his
proforma promotion w.e.f, date hisimmediate junior in the
Department was omoted and then the same is withdrawn without
recording adeguate reasonms, It amounts to reversion of the
applicant without giving him any show-cause. It is sgainst
the principles of fatural justice and attracts Art.&éé of the
Constitution, and as suqh‘§ detailsd proceedings wa%naeded before
he was reyerted, The principles of natural.justice enyisaage
that the applicant should have besn afforded full copportunity

before the orders regarding his promotion w.e.f. date his next

immediste junior was oromoted were withdrawn. It has also been

;

vociferously argued by the applicant that he was'ﬁictimised
because of the maniculation of Shri Raj Mal, the mesert PS to
Secregtary, Surface Transport, In such cases of se}eption for
promotion posts if a senior official is mmssed over without

any adequate rzason, it is natural for him to complain that

¢
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his non=selection or nongrant of goforma promotion from the
date his . immediate junior was promoted, is malafide., There
are encugh facte and pleadings on the file to aive a glimpse

the
of the working of the mind of respondent No.1 whe = wagﬁselecting
authority in this ocases A man does not work as a computer in
such selectinns and is influenced by some subjective considsration
in b favour of persons who were working in close oroximity
with him, The possibilitiss of bias is in the normal course
of conduct, This is a frality which influesnees the mind of the

selecting authorities,

134 Taking :ca: total view of the facts amd circumstances of
the cass we find that tha action of the respondent No.t is
arbitrary and unreasonable and is thus lisble to be set aside.
His Lordships of the Supreme Court while dealing with Kraipak's
case Vs. Union of India {1569) 28CC 262, placed reliance on the

" following dicta of Lord Patkery CoJe2

“Gnqd administration and honest and bonafide decision
must, 35 it seems to me, reguire npt merely ‘
impartiality, not merely bringing one's mind to bear
cn the problem but acting fairlyee.., Duty to abt
fairly is the sine gua non of Principlas of netural
justices The principles of natupal justice are meant
not only to secure justics but to prevent miscarriage

of justica,®

14, In the light of what has been stated above, the applica=
. /ﬁ\.{’ C-;Lwrw
tion is allowed with the fellowing oaders
{1) The applicart would be deemed to have been promoted
weeofy 3,12,85, His seniority is restored to its estine form and

he will be deemed senior to his immediate juniors, respondent Nos,

3 and 4 in the seniority list,

;@ } : sesee10sss
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(ii) The applicant will be entitled to grant of increment
from the date his immediate jumior, Shri Raj Mal {respondent
it for purposes

Noe3) a@ct promotion and was alloued to count

«f incrementse, The increment in the promotion post wsuld be

available to the applicant wee.fe 1,172,1986. He would be
2o —
sntitled to draw his pay in the revised pgy~scale of Rs,3068=-

Adoo
4588/~ from the date he joined his duties on this post, i.ee

10th September, 1986,

Costs on parties.
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( JuPe Shazma }

’( B.\. Singh )
Member (2)

Member {(A)
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