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IN THE GENTRAL  ADMINISTRAT IVE TRIBUNAL
PRINGIPAL BENGH N/DELHI q/

\

C. A No, 1276/1988
' ' Date of Lecision 3-/Q 93

THE HON'BLE MR, B.S, HEGDE , MEMBER(JUDIGIAL)
THE HON'BLE MR, P.T.THIRUENGADAM, MEMBER(A)

Shri Hari Parkash

S/o 3h,Risal 3ingh,

R/fo A 23, Satyawari Colony,
Ashok Vihar, Jelhi-110032

eee. Moplicant

(By Advocate Sh., Ashok Aggarwal )

Versus

1, Union of India,
through Secretary,
Ministry of Home Affalrs,
Morth Block, New Delhi-110001

o, The Commissioner of Police, Zelhi
Police Head Quarters, g
I.P.Estate,New Delhi

cees Re sponcdents

(By Advocate Sh, B.N.Goberdhan )

=
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{Hon'ble Sh, B.S. Hegde; Membler(..Iudicial) '

The applicant has filed this application undar
Section 19 of the Adrﬁinistrative Tribunals Act, 1985
‘cha.lll-_é.n;ging ﬁhe impugned order dat;gd _6.7.“!'987 by the
Ap.pellate Authority of the Respondents and praysd for
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his reinstatement in service with full back wages etc.
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2. The applicant was enlist§d>in'Delhi Police in
July, 1974 as a Sueépe?. During the period from
17.,9.78 to 24.3.79, the applicant absented himself
unaqthorisedly on more than one occasion. Though
he was warned several times and-granted~leaue.uithout
pay yet he aid not impfova in his day-~to-day working,
The above acts on the part of the applicant amounted
to grave mis-conduct and indiscipline., Accordingly,
the Respondents initiated departmental enguiry against
him. The enquiry was entrusted to one Shri Banarsi Das
Insaector of Police to enquire intﬁ ﬁhe allaged charges.

The Enquiry Officer submitted his finding stating therein

"that the chérge framed against the applicant has baen

proved/beyohd doubt.
3. The Disciplinary Authority tentatively agresing
uith the findings of the Enquiry Officer issuad a shou-

cause notice vide dated 3.5.1980 proposing therein the

!

‘applicant's removal from service. The applicant gave

a ;Qply vide dated 16,5.,30 to the said shou-causelnotice.
After considering the reply of the applicant, keeping

in view of the findings aof thE'Enquify OFFiﬁer, the
Punishing Authority, found the same to be unsatisfactory

\
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and imposed a penalty . pf. removal from service vide
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order dated 28.7.80, Thareafter, the applicant sent

a legal notice on 2.8.1982 for reinstatement, Having

not recgived any reply from the Respondeﬁts, he filed

a civil suit on 15.12.1982. The said suit has been
t;ans?erred to Tribunal, aftgr the Tribunal came intﬁ,
existgnce. a

4. The Tribunai, viae,its-orde: dated 27.1.,1987,
havying considered the rival contention qf the partiss

-t was noticed that the‘applicént hgd not exhaustéd the
réhedies available to him under the relevant rules py
Filingkan appeal £o the Additional Commigsionen as advised
to him in the imougned order; instead he had filed a
‘suit’For declaration.that also maore than two years after
his:}emoval. 'Accordingly, the Tribunal thought fit not
to inteffere at that ;tage’and directed the applicant to
,exh%ust tsa remediés ag%ilabla té him uﬁder the rules
and}had observed that thelprasent suit a%so’suffered from
laches on his part. Accordingly, the Tribunal directed
ﬁﬁe applicaﬂ? to exhaust the departmental ;emsdias avail=-
able to him'and directed the apblicant tg»File an adpéal
against the impugned order if so advised within a bsriod

of one month which should be accepted by the Appellate

Authority for consideration after condoning the delay,
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Thereafter, the appeal should be disposed of on merit

in accordance with lauw,

. ‘
Se Pursuant to the Tribunal's direction, the applicant
preferred an appeal vide dated 24th February, 1987 to
Additional Commissioner of Police which was replied by the

competent authority dn'7.5.87 stating that his application

is barred by limitation and accordingly ths same was

rejected. Thersafter, the applicant filed a review appli-

cation vide dated 28.5,87 before the Additional Commiss=-

ioner of Police urging the authorities to review ths

earlier order in view of the specific direction given

by the Tribunal stating that the Appellate Authority should

consider his appzal afﬁér condqning the aglayf The
competent authoritiés, keeping in vieuw qF his Ravigu
applicaﬁ%on and the direction issued byAﬁhé Tribﬁnal,
passed a reasoned ordsr dee dated 6.7.87 on merits of
the case and rejected the confentién of the applican?
stating that they do not'uant to inferfefe with ths
punishm;ﬁ% given by tBe Punishing Authority and accordingly

NN

the appeal was rejected.

4

6. . The said impugned order has been challenged in

this 0.A. on the ground that the proceedings of #nquiry

‘has been vitiated in law as well as the appellant
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has not besn aFForde? reasonable opportunity of being
heard in the matters Neither the department‘ngr the
Enquiry Officer has told Fhe applicant ébout hié rights
int he enquiry ppnceedings‘and he ;ould not cross-examine
the Qitnessas of the department nor he could produce
evidence in support of his Caée etd, Secondly, the
punishmenb of removal is disproportionate and harsh
to thg gravity of ‘the alleged chérge and therefore the
order of removal i§4hi£ by the provisiens of the Article
14 ofvthe Cbnstitufion.‘ Therabsence d% the appellant
frﬁm time £to time was not intentienal:but for -unavoidable
reasons arising sut oflconﬁinuous illness of his wife etc.
7: " In the liéht,of éhe abDQs, t he short point qu
ponsiqeration is uhethgr the arders passedfby the Appellate
Authority is. just and praper in the facts aqd circumstances
of the case, 0On pefusél of the record, we Finq)that the

appellant attacked the order of rgﬁﬁval on two grodnds.

AL

Firstly, that he has not been given duz opoortunity in the

enquiry procesdings. Secondly, that the punishment of
removal is disproportionate and harsh to the gravity of
the alleged charge stc. It is apparent from the order

passed by the Deputy Commissicner of Police vide dated

18.7.1380 that the departmental enquiry fils clzarly
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'shous.tﬁat all his_ﬂk%@ were acéepted by the Enguiry
Of ficsr under.the standing rules and instructions and
he was given sufficient time to prove his iﬁnocence but
he ﬁimsalf héd‘given ;n writing that hg did not want to-
produce #he Dus and‘also didhﬁoﬁtmant to cross examine
the statemsnt of PWs ‘any more. The defaulter has also
. been given personal‘hearing by ths Deputy Commiésioner
of Poliqé but he stated éothing more to justify a lenient
vieuw, Accﬁréingly, the competent aqthority had come
to the cenclusion that tHe.deFaulter has no genuine excuse
to account for his enormous absence of duty‘and all his
p;eas aré imaginar} and unfdunded; SuFFiciénf oppor-
tunities were giVQn.tO the.applicanﬁ ta prove his innocence,
Since no plausible reply is forthcoming for his un-
PO authcrised absencs, there was na-pﬁher alternative but
to remove him from ssrvice.
8. On perusal of the Appell;te:prder datéd 6.7;1987,
we find ﬁhe Apée;i;£e Agthor;ty; kééping in view of the

: , of the
direction given by the Tribunal,natedthétthe~anﬁuctlenquiry

was
/in accordance with law and complied with the vdrious

v

pro cedures laid down therein. Since the unauthorised

AGL///// absence has besn proved beyond doubt and after considering

the reply of the apolicant and in the light of .the find-

Y
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NGs of the enquiry officer, punishing authority hag
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come to the conclusion that the renoly filed by the

applicant was unsatisfactory and imposed the punish-

ment of removal from service.

g, The Appellate Authority has considared the

var?aus issues raised in the appeal. Thoﬁgh he was
given the full opportunity to cross examine the wit-
nesses, hé had not availed‘thé said appbrtunity.

Besides the Punishing Authority had given him the per-
sonal hearing after examining.the material on record

and passed the order vide daﬁed 28.7.1950. Considaring
the various unauthorised abseﬁce of the applicant and
his conduct, the Appeliate_ﬂuthority is not incliped

to disagree with the findings of the Eunishing Authority
and accordingly the apﬁeal ha5 been rejepted.

10, 0n<peruséleF.%he rgéord, we finqzthat all the
contentions of the applicant Saying that the enquiry was
defective, quantgm of punishment is dispfqpéitionate and
discipiinary authority has not applied His mind all are

imagingry and unfounded. It is Undisputet that the appli-

cant had remainsd absent without proper sanctiocn which

fﬁaé brought out during the course of ehquiry and the

applicant was not able te convince the authority why he

remained absent for such a long time. In view of the

A
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Supreme Court observation in Parmananda case, the
Tribunal is‘ngt sitting as a appellate court and it

is not open to re-appraise the evidence. of the compe~

‘tent authorities which is otherwise found to be in

accordance with law. Pursuant to the Tribunal's
direction, the applicant was allowed to prefer an

appeal which was otherwise barred by time

except the direction of the Tribunal, the appellate
, , _ _

-

authority would not have ente:taingd the séme.
Nev§r£heless,_és per tﬁe direction gf the Tribunal,

the appellate authority Heard his appeal on merit

and passéd suitable Qrder ileCpordanc: qitﬁilau.

In the facts and circumstances of the case, we do not
Fina any lacuna in the order bassed by the appellate
authority aﬁd Wwe afe/nét incligeq to aisturb the find=-
ings of the appellate gutharity at this stéga and
accordinély we dismiss the D;A,. There will be no order

as to costs,
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(P.T. Thiruvengadam) ' (8.5, Hs de)z/‘%f?
Member (A) Member



