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Whether Reporters of local papérs may be allowed to see the Judgement ?

To be referred to the Reporter or not ?
Whether their Lordships wish to see the fair copy of the Judgement ?

-To be circulated to all Benches of the Tribunal ?

[

JUDGEMENT

(of the Bench pronoumzedm by Hon'ble Shri P,K. Kartha, V.C.)

The applicant, who has uorkéd as a Choukidar in
the Northern Railuway, Fiiéd this aﬁplication under Sectiaon
19 aof the Administraﬁiue Tribunals Act, 1985, praying for;
quasﬁing'anq setting aside the impugned order dated |
18.12.1987 Uherebylsﬁe'ués declared unfit, She has also
nrayed that she-éhbuld-bé regularised in service and that
* she should be granted'the regﬁlar péy-scale. Accp£ding to

-

the applicant, she worked in -the post of Chouwkidar in the
Northern Railuay for over 14 years since 15,7,1973, The
respondents have stated in their counter-affidavit th'atr:‘she'_
joined as Casual Labour Khalasi on 15.‘7.1973' and worked for

a total period ofl153 deys and left thersafter, Sﬁbsequently,

she joined on 15,12,1978., The respondents have produced

a photocopy of the Casual Labour Card issued to the applicant
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from which it appears that the applicant has workasd for
153 days in 1973 and thereafter from 15,12.1978 to
14.5.1956 with somé breaks.,

2, The case of the applicant is that she had acquired
the status cf a temporary reailway servant and she'had
alsolbeen granted regular pay-scale and other henefits
and privileges, She was dsclared Fit after passing the
medical examination held in Qctober, 1986, She has
pfoduced a copy of the fitness certificate issued by

the Railway Medical Examiner {(Annexure 1, p.14 of the
paper-hook)., Houever, an 18.72,1987, the respondents
sought to terminate her éerviCes on the ground that she
was declared unfit at the time of screening her for the
post of Gangman Khalasi, She has called in question

the second medical examination after having worked for
14 years., She has contended that no screéning test

can be done after 14 years of s=2rvice for the same post,
She has =2lso contended that the respondents could not
terminate her services an the alleged ground of medical
unfitness, |

3. The respondents havé y in their counter—aFFidavit;
raised a preliminary objection to the effect. that she
has not exhausted remesdies available to her under the
relevant service rules befors filing the apnlication.

Un the merits; they have admitted that though she has
acquired tamporary status, she had not been screened,
She uwas only declared medically fit for B-1 c;tegory.
She uwas sent for medical examination as a first step
before undergoing screening, She failed to pass the

stipulated medical standards,

, O~ /

00!.30.’



4, We have carafully gone through the reécfdsﬂof the
Case and have heard the learned counsel for both the
parties, |

5, | At the outset, we may point out that we are not
impressed by the preliminary objection raisad by the
respondents, The Tribunal hss g discretion under Section
20 of the Administrative Tribunals Act, 1985 to entertain
an application even in a case where the applicant has not
exhausted the remedies available to him under the relevant
service rule. To our mind, in a case of this kind, there
is no eFFectiQe departmentallremedy available to the
aoplicant,

Ba I'n our opinion, having regard to the seryica put
in by the applicant, the respondents should have, in all
fairness, offered to the applicant a suitable alternative
job consistent with the ﬁedical standard presecribed for
such job., Rule 304 of the Indian Railway Establishment
Code, Yol.I provides, inter alia, that a railway ssrven t,
ubd hecomes physically incapable of performing the duties
of the post uhich he occupnies, -should not he discharged
forthwith but should be granted lsave snd during the
leave period, some alterhative employment on reasonable
emoluments should be of fered to him or her (see also M. L.
Jand's book on Railuay Estahlishment Law and Practice,
2nd Edn,, pages 98 and 137),

7; The respondents also did not retrench the applicant
in compliance with the provisions of Section 25F of the
Industrial Disputes Act,

8. In the conspectus of ths facts and circumstances
of the case, ue are of the opinion that ths termination
of the services cf the applicant by the impugned order
dated 18,12,1987, is illesgal and inuelid.A_The’anlicant
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shall be'continued in service in a post for which she
may be found medically fit in accordance with the
prescribad standards, She sﬁquld also be considered
for gbsorption in service in accordance with the

length of service put in by her and the relevant service
rules, . In the facte and circumstances of tha case,
we do not, however, pass any direction regarding the
payment of back wagss. Ths parties will bear their

ouWn costs,

9. The respondents shall comply with tha szbove

directions within a peried of three months from the

o

T

date of communicatian of this order,

R 1£]3]7°
(D.K. Chakravorty) (P.K. Kartha)
Administrative Member , Vice-Chairman{Judl,)
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