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IN THE CENTRAL ADMINIST RAT IVE TRIBUM!\L
PRINCIPAL BENCH, MEW DELHI
% % %

7/
0.A. ND.1101/1989 DATE OF DEcIston 4. & D)
SHRI HARBANS LAL e+ +o APPLICANT
VS.

UNION OF INDIA & ANOTHER 5000 sAESPONDENT S

CORAM .
SRI B.W. JAYASIMAA, HON'BLE VICE CHAIRMAN
SHRL J.P. SHARMA, HON'BLE MEMBER (J)

FO%% THE APPLICANT seo s HRL 3.K, SAMHINEY
FOR Ti'{& R—C‘SPO.\‘.\HE:\IIS a8 0 pSi'iRI S -E\]D SIi\,.KA

l. vUnether Reporters of local papers may be “1/,
allowed to see the Judgement?

2. To be referred to the Reporter or not? %

JUDGE X

B NI

{DELIVERED BY SHRL J.P. SHARMA, HON’BLE #EMBER (J

The’appliéant retired as Driver from Northern
Rai;way, New Delhi én. being declarsd medically unfit
for the post of Driver Grade-A and as per rules, his
son, Naresh Chand was given compassionate appointment
as Ticket Collector by the order dated 30.1.1987.

The applicant at the time of his retirement was
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6écupying the Railway quarter No.9/4 Kishan Ganj,
Delhi and éfter his retirement, he did not vacate

the Railway quarter. The applicant applied for the

regularisastion of the said quarter in the name of
his son who. got appointment as Ticket Gollector by

~ the order dated 30.1.1987 and was posted at

Nizamuddin Railway Station wee.f. 15.3.1988. The
‘quarter in the name of the son was regularised

we.f. 15.3.1988,

2. The griévance of the appligant is that by the

impugned oxder dated 14.2.1989 {Annexure.A 1), the

réspondénts have demanded pénal rent. In this
impugned ietter{uf:om 6.3.1987 fo 5.5.198? no tmal
rent was charged; from 6.5.1987 to 5.9.1987 twice
.thé standéfd rent or 10% of the pay, mhichever'is.
more and f;om 6.9.1987 to 14.3.1988 five times of>
the standard rent of 10% of the pay, whichever is
‘more . Besides~this, a charge has also been on
account of tne consumption of water at thé rate of
25.50 Rs. per montﬁ and cleanliness charges at

the rate of 4 Rs. per montb; Earlier to this, the
applicant had made j3 representafion'on 10.1.,1989
in which the spplicant has.;equégted,thét.the fecovary

of penal (outsider) rent from the settlement dues is
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not logical and just and the normal rent may
be recovered from 6.5.1987 to 14.3,1988 and the
difference of ower-charged rent may please be

refunded to the applicant as early as possible.

3. .The applicant in this Original Application
has clalmed the following reliefs -

(i)" Quash the 1illeyal order dated 14.2.89
Annexure-Al."

(ii) Direct the respondents to charge normal
| rent of the quarter from 5.3.87 to 15.3.88
when it was regularised in the name of son
of the applicant and refund the amount of
B5+8634.20 illegally deducted as penal rent.

({1i)  Direct the respondents to pay 18% interest

on the delayed payment of gratuity which
became due on 5.3.87.

(iv) Direct the respondents to issue passes
which have beep illegally withheld.

4, The application is opposed by the Yespondents
‘ governed hy -
that applicant is fhe Railway Board's letter

No. EG (81) DRI dated 24.4.1982 and the instructions

contained in para {II) which are 3zs follows ;.-

ne - - . - .

>0 far as instructions contained in para (II)
of the Board's letter under reference are
concerned,

it has been decided in consultation
with the FA & ¢ap that the entipre amount of
BCRG/SC to PF may be helgq back and no claig
certificate ig not to be issyed till the
Railway condition is finally vacated by the

railway concerned retired employees and quartér
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of unauthorlsnd detention of Railway quarter,

. _ 4o ( | é)

of his‘arrears of rent, eclectricity and other
charges. -

(II) Settlement dues of the employees should

be finalised with an appropriate hold back

amount from DCRG/SC special contribution to PF

as the case may be for rent recoveries as permissi.
ble under the extent rules. For every one month

of unauthorised retention of quarters, one
set of post retirement passes should be

dlsallowed "
Tt is further stated that in terms ofRule 323 (Para 1
Sub Para (b)) of Pension Manual, a suitable cash
deposit can be taken from the Railway servant and
such a; Portion of Deatﬁ-cum-Retirement-GratuitY_
can be withheld till the outstanding dues are
assésséd and p;id by the concerned employee. It is
said that thélamount of gratuity payable to thg
applicant was Rs.53,708 out of which the applicant
has been paid R§;45 073 .80 and a sum of Rs. 8,634.20
has baen w1thheld on account of outstandlng dues to
be assessed and ad justed. towaras the rent to be paid
by the @pplicant for the period from 6.3.1987 to
14.3.1988, Further it is stated that in view of the
Railway Board's letter dated 24.4.1982, for every month

one set

of post retirement passes can be withheld.,

be
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5. We have heard the learned.counsel of the
parties;at leﬁgth and have gone through.the record

of the case. The learnsd counsel for the applican;
refé;reﬁ to the authority of Wazir Chand Versus
Union of India decided by the Full Bench of the.
Central Administrative Tribunal, Principal éenéh,-hbw
Delhi on 25.10.1990 in O0.A. No.2573/1989 whereip

‘the Full'Bengh answered the two'issueé reférred to

in the following manner :=
ISSUE MD.L

Yhether the Railway Administration can withhold
the entire’ amount of gratuity so long as the
retired Railway servant does not vacate the
Railway quarter and whether pasges can be
withheld according to instructions contained

in Rajlway Board's letter dated 24th April, 1982,
which are as follows :=

"(ii) So far as the instructions contained in
para 1 (ii) of Board's letter under reference

are concerned, it has been decdided in consultation
with F.A./C.A.O0. that the entire amount of

DCRG/SC to P.F. may be held back and 'No Claim*
‘certificate is not to be issued till the Rly.

accomodation is finally vacated by the concerned
retired employee, ' '

(iii) For every ane month of unauthorised
.retention of Railway quarters, one set of pOSt-
retirement passes whould be disallowed, A
Showecause notice to this effect may be issyed

to the retired employee before disallowing the
pass,.¥ : .

N
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ISSUE NO,.2

thethar it is open to the Tribunal to allqw
nomal rent to be paid by the retiring Railway
servant till such time as the DURG is paid to
him ¥

Or

¥hether the rent or lease amount payable will

be calculated on the basis as if the accommodation
occupisd was unauthorised and whether the

Railways are liable %o pay interest charges

on delayed payment of DCRG withheld because of
non-vacation of a Railway quarter by a retired
Railway servanmt?

Or

Whether the itwg matters may not be linked and rent
will be payable according to Rules and interest

on delayed DC3G is to be allowed as per orders of
the Tribunal in each case?

These issues have been answered by the Full Bench

in the following manner :=

(i)  Withholding of entire amount of gratuity of
a retired Railway servant so lony as he does

not wvacate the Railway quarter is legally
impermissible .
(i1) Dis-allowing one set of Post-retiremtn passes
for every month of unauthorised retention of

Railway quarter is also unwarranted.

A direction *o Pay normal rent for the
Railway quarter retained by 4 retired Railway
Seérvant in a case where ECRG has

not been paid
to him would not be

legally in order.

L
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{ii)

(iii)

The quantum of rent/licence fee including
§énal rent, damagss is tp be fegulated

and assessed as per the applicabie

law, Rules, instructions etc. without
linking the same with the retention/non-
vacation of a Reilway quarter by a retired
Railway servant. The question of interest
on delayad payment of DCRG is to be
decided in accordance with law without

- linking the same to the non-vacation of

Railway quarter by a retired Railway
servant.

Direction/order td\pay interest is to be

made by the Tribunal:ih accordance with law
keeping in view the facts and circumstances
of the case before it, ‘

6. In the aforesaid judgement, the Full Bench

has also quoted the‘judgement of Hon'ble Supreme

Court granting the S.L.P. in Shri Shiv Charan Versus

Union of India and the paragraph.2 of the judgément

T

is reproduced below 3=
, \

"Rent for the period overstayed may be deducted
from the paymént to be made as aforesaid. The
appéllghts will be entitled to meke clain in
accordance with law to which they are entitled to,
for any excess or penal rent, and the respondent
will be at liberty to make any claim for |
compensation in the appropriste forum which he
claims to be entitled to.® ‘

Erom perusal of the above, the Full Bench decision

is clear that the pa?ment of rent .including penal

\
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rent etc. and the claim for gompensation for the

delayed payment of gratuity are to be treated as two

. matters, distinct and separate.

8. The learned counsel for the respondents, .
however, pointed out that the present éasé is not
covered by the judgement of Wazir Chand (sUPRA) and
also.referred to unreported judgement of the Hon'ble
Supreme Court passed in S.L,P,,ﬁb.7688-9l/89 arising
from the judgemenf datéd 2:2.1993 of the Central
Administrative Tribunal, New Bombay Bench in

O.A. No.314 etc. of 1987-Shri Raj Pal lishi & Ors.
Ve rsus Union of Indiag & Ors. Raj Pa; Wah was not
granted the pelief of interest by the Central
Administrative Tribunal,’Néw Bombay Bench on the
withheld passes amount of D.C.R.G, as well as the
withheld passes because he remained in unauthorised
éccupatiqn of the allotted‘railwéy premiseé after his

retirement. The Hon'ble Supreme Court de01ded the

S.L.P. on 27.11.1989 and by the time, the D.C.R.G. after

deductlon of penal rent was paid to the appllcont, so

also the w1thhelc passes cummenced. The Hon'ble

L
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Supreme Court finally decided the case and passed

the following operative portion of the order :-

9.

relied on an authority reported in 1973 Labour and Dis

I

WThere is no dispute that the petitioners
stayed in the Railway Quarters after their
retifement from service and as such under the
extant rules penal rent was charged on those
petitioners which they have paid. In order to
impress upon them to vacate the Railway Quarters,
the Railway Authorities issued orders on the
basis of the Railway Circylar dated 24th April,
1982, Purporting to withhold the payment of
death~cum=retirement gratuity as well as the.
Railway passes during the period of such
occupation of luarters by them. The delay
that was occurred is.on account of the
withholding of the gratuity of the death-cume
retirement gratuity on the basis of the
aforesaid Railway Circular. In such
circumstéhces we are uncble to hear
that the petitioners are entitled to get interest
of the delayed payﬁent of déath-cdm—retirement
gratuity as the delay in payment occurred due
to the order passed on the basis of “the said

Circular of Railway Board end not on account

of administrative lapse. Therefore, we are unable
to accept this submission advanced on behalf of
the petitioners and so we reject the same. The -
Special Leave Petition is thus disposed of.

Ihe respondents, however, will issue the passes

prospectively from the date of this oxder.,

The learned counsel for 'the applicant also

pute
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. so no pzenal rent can be ¢harged.

Cases at p-1659 {4 arbhajan Singh versus Union of

\ dndia & Crs.)decided by Delhi High Court in which

it has been held that if the Rajlway employee
retains the | quarter beyond the permission

‘period of four months after retirement and in the
zbsence of further permission, the retention of
possession becomes unauthorised occupation and the
employce becomes chargeable to rent als an outsider.
Howeve_z:,’ it has been held that the liability to pay
rent Bs an oﬁtsider_ arises. only when the allottee
fails ;o vacate the qu:zarter after the cancellation of
the allotment under Rule 1713 (b){(v) of..i;he Railway
Establishment Code. The learned counsel for the
applicant argued that the applicant has rﬁVer’been

given a notice nor the allotment which Was cancelled,

Al

10. The learned counsel further argued that the

circular of the Railway Board No E (G) 81 DR1-51

dated 24.4.1982 (in short. 1982 Clrcular) pertaln ing to
ateps to be taken #or vacation of unauthorlsed
retnetlon of Railway Quarters by retired Railway

Officers and staff as also the Northern Railway

Circular No..720-E/>C{'VII/Pehsion datea 4.5.1982

L
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(Pensions Circular No.7/82-in short Pension Circular)
have been discussed in detail in the Full Bench

judgement. Both the Circulars are reproduced below 2=

"Copy of RailWay Board's lstter No.E(G)91 DRI-51
dated 24.4.1982 from Desk Officer, Estt.{Genl),
Railway Board, New Delhi addressed to General
Manager, Northern Railway and others

Subject ¢ - Unauthorised retention of Railway
.quarters by retired Railway Officers
and staff.Steps to be taken for
vacation of.

On the Railways there is an acute shortage
of Rallway quarters for officers and staff. Thi:
shortage is further acceptuated by unauthorised
retention of the quarters by officers and staff
after th ir retirement. Eviction propceedinys for
getting the quarters vacated, are normally
protracted. As a result, a large number of
officers and staff is deprived of the privilege
of Railway quarters. The Ministry of Réilways
have viewed this tituétion with concrn
Ny and have decdided that the Railway Admn. should

' - take the following steps to discourage

unauthorised retention of Railway quarters by
" retired officers and staff ie

i) 'No claim' certificate should not be
given unless the employee after retirement
‘has vacated the Rly. quarter and cleared

all his arrears of rent, electricity apd
other charges etc,

ii) Settlemsnt dues of the employze shoyld
be finalised with an appropriate Mhold-
back" amount from DCAG/Spl. contribution to
. P.F., as the case may be, for rent

recoverdes, as permissible under the extant
rUIQSQ '
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iii) For every one month of unauthorised retention
of Rgjlway quarters, one set of post-
retirement passes shoyld be disallowed, A
show cause notice to this effect may be
issued to the retired employee before
disallowing the pass.
The above stipulations apply to officers/ |
statf occupying transit flats, Railway Rest Hoqse,
Rajlway loased houses and Railway Guarters
temporarily transferred to Directorate of Estates
Pool, but do not apply to officers and staff
occupying housss owned by the Directorate of
Estates.,
\-\'__ / —-O—QBO—O-G-O"
NORTHERN RAILWAY
He adquarters Office,
Baroda House, N.Delhi.,
Nb,720uE/XXVI/PenSion Dated 4-6-1982.
All Divl.Rly. Managers & Pension Circular
Extra Divl. Officers, N.Rly. No .7/82-
All Sr.Divl, Accounts Cfficers, P.Br. S.Mo.8C45
N.Rly., L '
~ FA [CAO Ren BaTRguse s
Director
of Audit

Sub :- Un-authorised retention of Railway- Quarters by
retired Railway officers and staff - steps to
be taken for vacation of :w

In supérsession of this office Joint ACcount and
Executive Department Circular dated 8.3.1982 a copy of
Railway Board letter No.%(G)81-QRI-51 dateq 24.4,82 is’
sent hegewith for information and strict compliance.

So far as the instructions contained in para (ii)j of’
Boa;d's letter under refereqce are concerned, it has been
decided 4n consultation with FA & CAD that the entire
amount of DCRG/SC to PF may be held back and 'No Claipg!
certificate is not to be issued till the Rly. accommodation
1s finally vacated by the concerned retired employee .

‘ Sd/-

DA/As ‘above . for General Manager (e)"

J
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The Full Bench held that the instructions contained
in para.2 of the Pension Girculars are clearly

inconsistent with those contained in Clause 2 of

the opening para of 1982 circular in so far as these
provide for withholding the entire amount of D.C.R.G.
On the basis of the apove, the Full Bench‘observed
that the Railway Administratioﬁ’cannot withhold the»
entire amount of gratuity so long. as the retired
Railway servant does not vacate the Railway quarter.
It has been further held by the Full Bench that

the 1982 éircglar would not appear to be sustainable
for the‘reason that the same is tainted by the vice
of discrimingtion and is hit by Article 14 of the

Constitution.

1l. However, it appears that the unreported
judgement of the ﬂ?n'ble Supreme Court of Raj Pal
Yahi was not placed before the Full Bench. It
appears that the Hon'ble Supreme Court placed
ieliance on the 1982 circular. The spplicant, Raj Pal
Wahi and others were not allowed interes£ on the

withheld amount of D.0.3X.3.

LK ] Ci40. L]
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12, However, there is no controvefsy regarding

the fact that the recovery of damages as an outsider
" from the retired Railwey seivaﬁt is a mattef ietally
different from the paymenﬂ'of I.C.R.G. to the retired
RailwaYNemployee;' To this extent, the'deduétion of
penal rent from the D.C.R.G. cennoi bé justified.

The applicant has no objection to the deduction

of the noiﬁal rent and other‘wafér charges eﬁc. which
are iogically due by .virtue ofeuse and occupation of‘

the Railway premises by the retired Railway servant.

13. Now going to the reasonablenees of the plea of
fhe applicent for award of interest, -it appears that
the app;icant never made‘anylrepresentatioo béfofe

the Reilway quarter was regulerised in the .name of his
son, for the payment of D;C.R.G. or.othér'retirement
.benefits.‘ The applicant retired from service on

5 -3.1987 and it agpears that he made the representation’
1n'January, 1989. lt is not evident from the record
whether he made that representdtlon after the payment
Aof .CLR. 6Lbe,.or° he was pald The language ofaé)g.‘zcant’
representation . (Annexure-A 10) January, 1989 shows

' that the D.C.R.G. had been paid to him after deducting

. the rent at the penal rents and the applicant claimed.

--.15000
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refund of the same. Thus thes applicant himself

is to blame for not making his stand clear and he

wanted to pursuade the department logically to give

compassionaye appointment to his sonj Naresh Chand and
further to regulérise the quarter-in his name..
Judgemént by the Full Bench of the Gentral
Administrative-Tfibunal referred to above, did not

specifically command the allowing of the interest,

‘but it may be allowed in sppropriate cases. In

| the present ‘case, the applicant himself did not

claim the amount of D.&LR.LG, and further there was

‘no administrative lapées in the payment of the D.C.R.G.

As such the applicant cannot claim as of right the

award of interest according to the 1984 Circular

of the Railway Board.

1l4. Regarding the withheld passes, since the amount

- of D.C.R.G, has been paid as well as the. deduction

of penal rent has bkeen made, this relief.becomes

infructuous and the withheld passeé-would have been
resumed to be given to the applicant as ﬁé; relevant
rules. If_not so, a direction-can be issued to the
respondents to resume the delivery of passes to the

dpplicant as per rules,

00'160..
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15. As regards the deduction of penal rent, the
act of the4re5pohdents'cannot‘be justified, particularly,
in view of the law laid Hown by the Hon'ble Supreme
Court in the matter of Shiv Charan Lal’-s case and
by the Full Bench in waiir Chand's casé., So the
respondents are bound to refund £he(penal amount of
fent only deducted from the D.C.R.G. to the applicant.
However, the'rQSpondents'shallkhave a righﬁ t;
proceed against the applicant for award of damages
or penal rent pefore the piescribed éuthority undérv
Public Privilege (Eviction of Uhauthofised Occupants )
in fact

Act, 1971. [fEhe learned counsel for the applicant

also desired the‘Same during the course of arguments.

16. Having given a careful consideration to the
above aspects of the matter, the present application

is disposed of as fdliows L.

(a) The claim of interest on the withheld amount
of 5.G.R.G. "is not allowed‘to'the applicant .
and the relief in that regard is disal lowed.

(b) The withheld passes which if  not already

ﬁ resum@ishall be resumed by the respondents

within a week from the receipt of the oxrder.

(c) The respondents are further directed to

refund the amount deducted from the D.C.R.G.

b
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as a penai rent from the retired Railway
empldyee of~the,allotted Railway premises within
a period of one month from the receipt of this
order and the respondents shali have a right to
claim damages as per rules under Public
Privilege(ﬁviction of Unauthorised Occupants )

Act, 1971 peforethe cempetent prescribed authority.

In the above circumstances, the partiss are directed

to bear their own costs.

(J.P. SHARMA) - (B.N. JAYASIMHA)
MENBER (J) VICE CHAIRMAN



