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The applicant who joined the Inccome~tax Department
in 1951 as an Income-tax Officer, Group 'A', on the result
of the competitive examination for the I.A.5. and allied
services held in 1950 rose to the pdsition cf Membzr of
the Central Board of Direct Taxes on 2lst November,1983,

®

He would have ordinarily retired under the provigion of
F.Rs 56 with effect from 3ist August,1985 on attaining the
age of superénnuation,ﬁamely. 58 years but, in the
meantime, he was appolnted as a Membzy of the Settlement
Commission set up under the provision of Section 245-B
of the Income-tax Act, 1961 and Section 22-B of the
Wealth Tax Act, 1957 with effect from 25th April,1934,
Later on, he was elevated . as Chairman of the
Commission with effect from &th November,1985, As per

: Rule 6 of
provision of/the Settlement Commission (Income-tax/
Wealth Tax) {(Conditions of Service of Chairman, Vice=
Chairmen ananembers) Ruleg, 1977, notified on 4th
June, 1977 which were subsequently amended on 12th
February, 1987, " a person appointed as Chairman,’

Vice Chairman or Member shall hold office for a period

4
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of three years or till he attains the.age 6f 6é years
whlchever is earlier and shall not be entitled for
r€~‘§pp01ntment.......“ The applicant demltted offlce
as Chairmén of the Settlement Commission with effect

from 5th November,1988 when the tenure of three years as

- Chailrman of the Commission was over, However, in the

meantime, the Government of India, Ministry of Finance
(Departmeﬂt of Revenue)-ﬁad issued a Notification on

17th September,lgés filed as Annexure A=YV with the
application' that the applicant had retired from Goverhment
service on superannuatién on 3ist August,1985 (a/N) but'ﬁ
continued to}hold the statutory éppoinﬁment as,ﬁember.
Settlement Commission‘(Income-tax/Weaith_Tax)»on
re~cmplovment basis., The Qrievance of‘the applican£

is that he has been glven retiral benefits as if he had

- yetired with effect from:3lst August, 1985 and not with

raference to the date when he ceased to ho;d the_office
of the Chairman, Settlement Commission, with effect
from 5th November,IQBG ThP épplicant made a /
representation to the respondents on BOth November,1987,
flled as Annexure A=VIIT which was rejected on 30th

August,1988, vide reply- filed as Annexure A-IX. The

ralief prayed-for in the application is for quashing the

. impugned notification dated 17th September,1985 and the

communication'dated'30th August,1988 referred to
above.

2. The short voint for determination in the present
case 1s as to whether the applicant would be déemed to

- have refired from Government service on S5th November, 1988

LQL//When he ceased to hold the office of Chairman, Settlement

gomm1531on in terms oﬁ the provlsion made in Rule 6 of
the Settlement Commission Rules notwithstanding the

Motification dated 17th September, 1985 retiring him £rom

Governnant service on attalnlng the age of 58 years on

3lst August, 19285 or the applicant should be considered
~ ' ceeel3
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as having retired on 31st August,i985, as per the
Notification, |

3, The learnéd counsel for the applicant Shri

G.D. Gupta contended thaththe appl icant had‘been_
appointed as Member of the Settlement Commission while
he was still in Government service holding the nost of
the Member, Central Board of Direct Taxes and the
Settlement Commission being itself a Wing of the
Government, it was’an automatic extension of his
service and the retiral benefits had to be worked out:
with reference to the date when he actually ceased to
hold office as Chairman, The learned counsel in

this connection relied on the case of one Shri C.C.
Ganapathy who was the first Chairman of the Settlément
Commission and who had beeﬁ given retiral benefits
With‘feference to the date when he ceased to hold thé
office éf the Chaiman in July, 1978 on attaining the
age of 60 years in accordance with the provisions of the
Rules as they stood at that time, In this connection,
the iearned counsel for the applicant relied 5n the
rﬁle of interpretation by reference to contemporanea
expositio.as held by the Supremé Court in K.P. Varghese
Vs. Income-tax Officers, Ernakulam, 1981 I.T.R. Vol, 131
Page 597, The Suprems Court observed as follows :- ‘

" The rule of construction by reference to

contemporanea expositio is a welleestablished
rule for interpreting a statute by reference to
the exposition it has received from contenporary
authority, though it must give way where the
language of the statute is plain and unambiguous,
This rule has been succinctly and felicitously
expressed in Crawford on Statutory Construction,

613,/32///’ 1940 Edn,, where it is stated. in paragraph 219

that "administrative construction {(i.e.,
contemporaneous construction placed by
administrative or executive o%ficers charged with
executing a statute) generally should be clearly
wrong before it 1is overturned: such a congtruction,
commonly referred to as practical construction,
although non-controlling, is nevertheless entitled
to considerable weight, it is hichly persuasive',

« a * e . .
The validity of this rule was alsc recognised in

!
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Baleshwar Bagearti v.Bhagirathi Dass (1908) ILR
35 Cal 701, 713, where Moo?erjue J, stated the
rvle in these termss

#Tt is a wellasettled principle of 1n»erpretat701
that courts in construing a.statute will give rmuch
weight to the interpretation put upon it, at the

time of its enactment and since, by those whose duty
it has been to construe, execute and apply it."

4, This principle was reiterated in Collector of Central
Excise, Bombay-I, And Another Vs, Parle Exports(P.)Ltd,
1990 Vol,183 I.T.R. Pace 624, The Supreme Court observed
as follows s=
"It was submitted that how the Government understood
a matter at the time of the notification is a relevant
factor and that is a factor which one should bear
in mind in view of the principles enunclated by this
Court in K.P. Varchese Vs, TT0(1981) 131 ITR 597, It
is a well settled principle of interpretation that
courts, in construing a statute or notification, will
give much weight to the interpretation put upon it at
the time of enactment or issue and since,by those
who have to con..,true, execute and apply the said
enactments,™
5, The learned counsel for the apnlicant Shri Gupta
contended that the respondent having interpreted the
tenure rule in the case of Shrl Ganapathy by giving him the
benefit of retirement on expiry of hig tenure as provided
in the Settlement Commission Rules, fhey could not give a
different interpretation to the said rules in their
applicability to the petitioner's case,
6. The learned counsel for the respondents Shri FP.F.
Khurana refuting the contentions advanced on behalf of the

applicant argued that the case of Shri Ganapathy was clearly

" distinguished from that of the retitioner in as much as Shri

Ganapathy was appointed as Chairman of the Commission in

April,1976 when the rules framed under the proviso to

\q)//Article 309 of the Constitution had not come into force

and in his case the Government had given him extension of
service beyond 58 years and, therefore, he had been given

retiral benefits with reference to the date of retirement

.too--c,/s
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on completion of his tenure as Chairman, Settlement
Commission, on attaining the age of 60 years. The

learned counsel Shri Khurana also relied on Rule 7

. of the Settlement Commission Rules which reads as follows ge

n7, Other conditions of Service: The conditions
of service of the Chairman and other Members in
respect of matters for which no provision is made
in these rules shall be the same as may for the
time being be applicable to other officers of

the Government of India of an equal status",

T We have carefully considered the contentions
advanced on both sidés‘and notice that the Settlement
Commission Rules have drawn a distinction between -persons
whé are appointed to-the Commission while still serving
in Government before attaining the»age of 58 years and
those who are re-employed in the Commission after
retirement f£rom Government service in certain matters
such as contribution €6 General provident Fund and
Contributory Provident Fund as is clear from the provision
of Rule 6 A. Contribution to'thé GPF or CPFF in the
case of persons re-employed as Chairman and Men&ers has
beeqégﬁgﬁéct to such conditions as are applicable to
rememéloyed Central Government servants whereas this
condition has not been prescribed in casé of Chairman angd
Members appointed before retirement from service, The
learned counsel for the respondents Shri Kﬂurana drew
sustenance fromAthe provision of Rule 7 and argued that

. Wﬁr N . _ had been
since &bary b ew no specific provision/made for
retirement as such on completicn of tenure in the rules,

a Chalrman or Member would be deemed to have retired

from Government service on attaining the ace of 58 vears

6/2(92/«as in the case of any other Govemment servant

even though he might have beén appointed to the Commlssion

‘bafore attaining the said age.

8. . The learned counsel alsc pointed out that in this
particular case, a notification had been issved as early as

i7th September.1985 soon after the retirement of the

seo/6
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petitioﬁer from Government serviée on 31st August)1985
making it clear tHat Eontinuande Qf his statutor§ |
appoinﬁmeﬁtlas Member; Settlement Commissiﬁn} was on
re-emplofment basis onlve RThe_learned\counsel Shri

Khurana also argued that the case of Shri Ganapathy could

-not be relied upon for giving any benefit to the applicant

since the Govemment had necessarily to give extension

éf serVice'to‘Shri Ganapathylbécause the Settlemeﬁt
Cdmmission Rules had nbt come inﬁo foice at the time of
his appointient as Chairman. The learned counsel further
argued that even thqugh the extensién of service had been
giveh‘to Shri Ganapéfhy ﬁpﬁo 3lst‘March,i978.ana he had
‘acﬁuaily retired:in July, 1978, tﬁis would not make any
difference sinéethe guantum of financiai enefits
accruing on,retifement'whéthe: the same occurred on |

31st March,1978 or 31st July,1978, would more or less

have been the same. He further argued that there had been

' 80 many:Chairmén and Members appointed to the Settlement
‘Commission after Shri Ganapathy and their cases had been

dealt with in the same manner as. that of the petitionet

taking their retirement/on the date of completion of the

age of superannuation i.e. 58 years.

9, . The letter dated 21st September,1977, filed as

Annexure A-X issued by the Government in case of’Shri

C.C. Ganapathy is extracted below s=

* I am directed to refer to this Department's
‘Notification No.86 of. 1977 dated 20/4/1977 issued
from D«N0,19012/1/74 Ad.1 granting extension of

service to 3hri C.C. Ganapathy in the posgt of
Chairman, Settlement Commission (II & WT) wupto
31,3,1978 and to say that after the promulcation

of Chairman, and Members of Settlement Commission,

would retire on 31,7.1978 on attsininog the = of
60 years., I am also to inform that i% has Egin

-
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-decided in consultation with Department of
spenditure to allow Shri Ganapathy to carry |
forward 120 davs earned leave from the date
of his superannuvation viz,31,7.76 which is the :
" paximum permissible as refused leave Shri f
Ganapathy can, during hig tenure as Chairman, - 4
avail himself of a part of the refused leave i
and the leave earned after supsrannuation in
temms of rule 39(5) (i) of the CCS (Leave)Rules, |
However, if he avails of the refused leave and |
the leave that he earns during his tenure as |
Chairmman after demitting that office, the
total of such leave should not exceed 120 days.”
10. From the above, it is seen that in the case of
Shri Ganapathy, the Government took the view that after
the promulcation of the Settlement Commission Pules, Shri
Ganapathy would retire on 3ist July,1978, on attaining
the age of 60 years even though his service hgd been
} extended only upto 3ist March,1978. This appears to
| ' ' ) i
bz the most natural and harmonious construction of the
rules in the absence of any provigion in the rules that
any person who is appointed to the Settlement Commission
before attaining the age of 58 years would be deemed
to have retired on attaining the said age notwithstanding
his continuance in the Settlement Commission. It is
~admitted by the learned counsel for the resvondents
® that Settlement Commission is a“Government Organisation
and a person who i3 appointed to the Commission continues
to draw all the benefits to which a Govemment servant is
“entitled subject to the provision of the rules, Rule 6
prescrikes the tenure of a Member and the Chailrman, As
such, a person who, while still in Government service,
is appointed to the Commission gets an auvtomdtic extension
of service in terms of Rule 6 prescribing the tenure,
The age Of retirement, as prescribed under F.R. 56, is

~/;1;//L ot deemed to have merged into the rule of tenure. Any
Vs /

Notification which retires a Government servant on

&
s
0
<

attaining the age of 58 years andg designates the service
after the said date as being on re-employment rasis cannot

be upheld when there is an automatic extension of service

in case of a sexrving Government servant on his appointment

.ﬁﬁﬁ'/g }
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to the Settlement Commission, Th1¢ 1nterpvetat10n

and constvuctlon of the rule derive support from -
'dispensation given by the respondents in the case of
Shri Ganapathy. | |

i1, It is.an accepted fact that Settlement Comnmission
is-like any other Government Orcanisation - only the

appointment’thereto and ﬁenure~etc, are governed by a

set of statutory rules, That being so, Rule 6

- regarding tenure has the effect of continuing in

deernment sexvice a Government servanf already in
service at the time of his appointment £o>the Commission,
Any order or Notification regarding extension of service
or re-employment is an executive act. Whers is the
necessity for extension or re-employment in a case where
the Government servant continues in service by virtue of
Rule 67 The guestion of extension or re-employment
arises only in #hose cases where the Government servant
has actuaily céased to ke in service on attaining the
age of superannuation. A Notification regarding
re=employiient in case of a Govarnment servant continuing
in sexrvice béyond the age of superannuation is not only
unneceéssary and supsrfluous but bas the negative effect
of depriving the concerned Government servant of certain
monetary benefitg which would otherwise - accrue if such a
Notification were not issued, It nullifies the logical
and positive outflow of Ruie 6. There is no bar in the
Settlement Commission Rules regarding apﬁointment of
serving Government servants, Thé rules do not say that
only a Governme nt servant who has retired or seeks

voluntary retirement can be appointed to the Commiésion,

/ L?L///h executive act cannot over-ride.the effect of a

statutory provision., Therefore, the Notification
regarding re-employment in the pressnt case hasg to be

held illecal, .



'17th September,1985 filed as Annexure A=V is hereby
~ to his actual date of retirement as Chairman of the

" implemented within a period of three months Erom the

" date of ieceipt Oof a copy of the judgment hw'theuaaspohdgnts.

.C.3.N0, 1088/89,

12, In view of the above discussion, the

application is allowed and the Notification dated

quashede Reépondents are_directed to work out the

retiral benefits of the applicant with reference

Settlement Commission in quember,1988._

13. The direction given in the judgment shall be

14, There shall be no order as to costse ' C
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