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l8 that the proviso placad restrictions on the applicant^
-• . •.. • _ v4::- •• .tA''-"-'-' ; .

to better their chances through subsequent Civil Services

Examination (C,S,E,) and requires them to resi^ii from service,

if they had succeeded in any previous examination and allotted

any service or were undergoing training. The Jafjpiltcants have

taken the stand that the above restrictions are hit by the
•• •; . ;:;, .-

provisions of Article 14 of the Constitution and are contrary

; -io lay» Another plea raised is that the number of 'attempts

permitted to SC/ST candidate has also been restricted uhicJ^
uas not tiiere: earlier. The validity of the eecond proviso to

Kuia 4 has aieo ibeenchallen on the ground that it is ultravires

of the ijrbvisioh of Article 312 of the Constituti-on of India and

Idas nbW teeen after cdmpiying vjith the requirements of the

^ prdvlsion. In other words, the applicants' main grievance

is that undue restricticns have been placed on-thVir improving
\

theii- earser prospects by appearing and qualifying, in future

ex&mimtionsi

The common prayer to be found in almost all the 62

0«Ae is for declaring the second provieo to Rule^4 of the C.S.E,

as illegal and void and violative of Articles 14 and 16 of the
. •; ;• .

• . " c; ,-' - ••

Constitution of India, The second prayer seeks a declaration

that the insistence by the respondents that the alpplicantis shoule

forego any rights to higher/better employment^ uhi,Qh they i'may

secure pursuant to the results of the C,S,E, .1968, ie illegal,
... - . • • ' - ' • C. 4;^ . .'r •V7

The third prayer seeke a declaration that the applicants should

be permitted to join the probationary trainirig] forthwith• 'The

laet prayer sought was to pei^'^it the applicants to sit in the
^ ' • 'v : • , -• -•/: . • ; • ' ' ..v: v' %•: k;"': , • >
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7'^
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-A • '!2-4,,'"fg ; ^ ;
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(Dudgment of the Bench delivered by Hon*ble
nr. 3ustice Anitav Banerji, Chairman)

the second proviso to Rule 4 of the Civil Sarviceis

Examination (published in the Gazette of India* Extraordinary,

Part I Section, dated Oecen^er 17, 1968) is challenged in these

62 Original Applications (OV^.).

The principel question raised in these 0.As
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is that the proviso placed restrictions on the applicant^
to better their chances through subsequent Civil Services

Examination (C.S.E.) and requires them to rB8i^ |rpro service,

if they had succeeded in any previous examination and allotted

any service or were undergoing training. The u&^pli^cants have

taken the stand that the above restrictions are hit by the

provisions of Article 14 of the Constitution and are contrary

to law. Another plea raised is that the nuniber'dt''atteropts

permittsd to SC/ST candidate has also been restricted which

uas not there earlier. The validity of the eecond proviso to

k?uiQ 4 hss aiso b^^ the ground that it is ultravires

of the ^rbvibioh' bf Article 312 of the Constituti^on of India and

: Las not 13^^ after cbroplyih the requirements of the

Isi^d prS\^i^n/ in ^ applicants • main grievance

is that undue restrictions have been placed oh'"thVir improving

their ^a^eer prospects by appearing and qualifying, in future

examirtationsi

The common prayer to be found in almost all the 62

0«As is for declaring the second proviso to Rule,4 of the C«S,C.

as illegal and void and violative of Articles 14 and 16 of the
• • • • I, •
Constitution of India, The second prayer eeeks a declaration

that the insistence by the respondents that %iia applicants shoulc

forego any rights to higher/better employment, vh^qh they ;may

secure pursuant to the results of the C,S,C« .1986, is illegal*

The third prayer seeks a declaration that the applicants should

be permitted to join the probationary trainiriglfdrthuith. The

laat prayer sought was to pe^rmit the applicants to eit in the ;
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•heuing •xatnlnation .

All these 62, O.As have bean filed in 1989, 43 O^As

have been filed before the Principal 6»nch. Rest of th«in

have come on transfer from the Patna, Allahabad, Chandigarh,

3abalpur, Hyderabad, Dodhpur, trnakulam and Guuahati Benches of ,

the Tribunal. The applicants appeared in the 1987 C.S.E and
i

uere successful and have been allotted Central Services in
' • X . i

Group 'A'. Almost all of them took the Preliminary Examination ;

for the year 1988 C.S.E. and some had also taken final
. • i

examination of 1988. They were awaiting, a call for joining

training when they received a commMni|ftipp August,

1988.by the Government of India seeking so ifjforiration and

placing certain: conditioM^^^ sjdmit^d to the

training. They were directed either tp obU^ permission to

abstain from training and join the training uith the next batch

and lose seniority in their own batch andpsecondly, they could

undertake the next C.S.E. of 1989 after resigning from the |

service to uhich they had already been allocated as per C.S.E. :

1987. It uas at this stage that the applicants approached the

Benches of the Tribunal at various places and sought reliefs

mentioned above and also asked for interim orders so that

their position may be safeguarded and also permitted to join

the training besides appearing in the 1989' ftein Examination

and the intervieu'*

Ue have heard a number of learned counsel appearing

for.the parties at length. They Include. Shri l»l,ChandBrsekharaf^

iShri Ptedhaw Panikkar, Shri AiK.S^ikri, Shri Ramji^inivasan,

Ites, Chopra, Shri Salnan Khurshid, Shri A.K.Baheraj Shri



;

O.K. Sinha, Shri S.S, TBuarij Shri 3og Singh , : :> ;• T

appsared for the applicants » Oh behalf of the respondents,
•»

Shri P«H» Ramchandani, Sr, Counsel appeared*

" Ub have treated the case of SHRI ALOK KUP1AR Vs.

UNION OF INDIA & ORS. (O.A, No,205/89) as the leading case,.

This judgment uill govern all these sixty-tuo cases,

Ue nou set out briefly the relevant facts in the

case of, SHRI ALOK KUPIAR Vs . U.O«I , & ORS. Shri Alok Kumar

"V- ..- .'-• -• .;,

••^•/ -. -

. • filed application forms for Preliminary Examination, 1987 in

Oecernber , 1986 51;'? Preliminary E^xaisiination uas'held by the

Union Public 'Seirvice Co^mmission (UPSC) in3une,1987 . The

' - ^ result-uas^'Edeclafe'd'in The C.5 .t. (Hain) uas held

by the UP'SC H.ini:jNovembet^i'987, i Interviews took piece in

'Apri3;y %988'final 't^dsijlts' declared by the UPSC in June,

1988, The applicant uas selected for appointment to a Central

iisrvicesjGroup 'A' post, A communication to th5.s effect uas

i.ent tc th3 applicent on behalf of the Govt, of India on

30.6,1988 (Annexure 1 to the 0,A,), In this letter, the
#

applicant's attention uas drawn to Rule 4 of the Rules for the

C,S,E,, 1987, It uas pointed out that if he intended to appear

in the Civil Services (l^ain) Examination, 1988, then in that

event, he would not be allowed to join the Probationary

Training along with other candidates of 1987 examination.

He would only be alloued to join the Probationary Training

along with the candidates who would be appointed oh the basis ^

of the C.S.E ,, 1988, The letter also indicated that, in the

' /: -v": V; '•

•5 •?=.:»,

•

ii
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®a"«r of ithiority, h» would b« placsd balou all th® pandidatW

who join trainipQ without postponement, H« was, tharefor®^

required to furnish information about his appearing in th» C.S.E,

1988 to the concerned cadre controlling authorities. He was

informed that only on receipt of the above information, th®

concerned cadre controlling authority will permit him to abstain

from the Probationary Training. By letter dated 2.1.1969

(Annexure 2 to the 0.fl.), the 3oint Director, Estt. G(R),

Ministry of Railways (Railway Board) informed the applicant of

his selection for appointment to the ct!ndian: R^^^ personnsl

Service. He was also inforifled that thft :feraininQ will commenes

from 6.3c1989 and the applicant 8hould,;report for training at

Railway Staff College, Vadpdata 0li «i»3^.t989. K® was al»o infora®d
• • .:.•.••••••

that once he joinediPrttbationary1>r^riin9talong ,uith 1987 batch,

he would not be eligible for consideration for appointment on

the basis of subsequent conducted by the UPSC»

Shri Alok Kumar's case further was that ho did not

^ intend to appear in the next C.S.E. but he had already appeared

for the C.S.E. 1968 even before he received the offer of appoint

ment dated 2.1.1989. He was intimated that if he joins the

Probationary Training along with 1987 batch, the applicant

would not be eligible for consid.ration for appointment on th®

of subsequent C.S.E. conducted by the UPSC,

f*o"> the grounds taken and th® reliefs prayed^

T®*' order to join and '

I''" being ;
compelled to ®lgn th® undertaking eought to b® obtain®d fro* him

•ubj®ct to final ord®re on this OJt. on th® validity of th®
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aforesaid second proviso to Rule f of the C.S.E. Rule^
ADivision Bench issued an interim order allowing the V

applicant to join the requiaite training for the service to

uihich he has been allocated and alloued the applicant to

appear in the intervieu as and when he is called by the U.P.S.C,

on the basis of 1986 Examination®

In the reply by the respondents, it was mentioned

that the C.S,E. is held annually by the UPSC in accordance with
\ i

the Rules for the C.S.E. framed by the Government for raking

recruitment to the I.A.S., I.F.S., I.P.S. and Central Servfes |
Group 'A' and Group 'B'. The allocation of the candidates,

qualifying in the examination to the various Services is made |

by the Department of Personnel 4Training strictly in accordance
uith the ranks obtained by them and the preference for the j

"services indicated by them. Among the various services to

uhich recruitment is'made through this examination, only the

I.A.S. and the Central Secretariat Services, Group 'B' are
controlled by this Department. The cadre controlling authorities^
for the remaining services ere other Ministries/Departments of j
the Govt. of India. The rules for the Civil Services Examinat-;
ion provide that a candidate appointed to the IAS or the IFS
cannot appear in the examination again. Acandidate approved
for appointment to thrl-P-®* ""l" considered for
I.A.S., I.F.S. and central Services Group 'A> in the n^xt C.S£

^Likewise all those candidates approved for appointmentjto any
Central Services, Group 'A' would be considered for I.A.S.,
l.r.S. and IJ=.S. only. U .as noticed.that the probationers

T^h^y C:f."dltClinrt^~'aiS':lte'"ntlo^^^
of the, next C.S;E. end not to the training . If such

a candidate di'd not succeed in the next C.S^E,, he uould
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not be properly •quipped fbt the service to which he uaa

appointed as he had neglected the training. Even uhen he

qualified, he would leave the aervice in which he was a

probationer and go to another eerwice. It would be a loss to

the service for which he had received training initially.

The Government of India spent substantial amount for training.

Group 'A* services are the highest paid services in

the country• Uhen the candidates uho Qualify for appointment

to Group 'A* Services are permitted to improve their prospsct^

further by allowing them to take one more chance in the

examination, the vacancies earmarked for them in the axamination

in which they qualify go abegging. It was stated that a poor

country like India, faced with acute yneiBploymenVproblam, could !

ill afford such%tate of affairs. It was, therefore, thought i

that any reasonable restriction which the Government imposes in

their case and which is in the larger putalic intarest would be

justified. The National Police Academy, Hyderabad had reported :

to the fUnistry of Home Affairs that candidates appointed to the

Indian Police Service who were desirous of taking the next

C.S.E. did not give any attention to the training imparted to
. Parliament (1985 -86)

them. The Estimates Committee of tha 2; in their Thirteenth

Report had also recommended that "The Coromittae would lik4 to I

point out that the Kothari Committaa in para 3.60 of iheir

pointed but: »Ua think it wron that the very first '

a young pa^aon should! do in entering public services is

• to the sarvica conearnady and instaad

spend his tira and anargy in praparation for rtappaaring at

tha UPSC axanination to inprova his proapacta . This sat^ a bad



oxamplt and should ba didcourged«" The Coraniittae •uggested^hat

this may be limited to only one chance after a person .enters a

Civil Service, Consequently, after considering this matter, a

meeting of all the cadre controlling authorities uas convened

by the respondent and after a consensus, it uas decided that

all those candidates who uere desirous cf taking the subsequent

(i; r C,S,E, shall be periDitted to abstain from the Probationary

Training and the Rule 4 of the Rules for the C,S»Es 1987 and

Sid |1988 was ameridadi This Rule gave the candidate a chance to ^

J allocated on the basis of the

rs MO?Jl^piieviicWja^ximink^ service to which he is allocated,

on the basis of the next examination. The question of his
j

|i'hjB^3>(Brv^^ ;^,rla^rjb,ray:l,^t;8r the. results of the next I

examination are announced. Thus, after the second examination,

he uould be able to jbinjcha training along uith candidates of

the latter batch. In the impugned letter, the applicants uere

informed of the services to uhieh they uere tentatively allocated.

They uere also informed that the offer of appointment uould Bt !
•J
I
i

issued by the cadre controlling authorities of the services

to which they are finally allotted. Attention of the candidates

was also invited to Rule 4 of the C,S,C, Rules, 1988. The

candidates uere informed that in ^erms of this Rule, if they

intend to appear in the Civil Services (Main) Examination, 1988,

they uould not be allowed to join probationary training along
•

uith other candidates uhb have qualified in the examination

held in 1987, The cadre controlling authorities uere also

requested to clearly point out to the candidates that once e

A ' • •

(r r; fcS?
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candidate joins the sarvica, ha ahall not ba aligible for

consideration for appointfnent on tha basis of subsaquant

exandnations •

After the above reply of the respondents, various arguinents

raised by the applicants are also being dealt with but ue do

not consider it necessary at this stage to refer to tha aaina«

A rejoinder to the reply of the respondents was also

filed.

I Before ye proceed to the confcentio«38 raised by fcha

learned counsel for tha appUca^^ 4n

necessary for proper appreci^^i&n^,ic^upt^ thBvfl^cvisio^re^^

relevant rules issued under Notifip^ip,n dated:

o raNISTRY OF PERSONNEL. ^
PENSIONS (oop^artinent of Personnal^^^^^
Neui Delhi, tha 13th December , 19B6 «

^'•''l-wotincAtM'" ^

NO.13016/4/86-A1S: a)^,i:he .Rule3 .for a
Competitive examinatibn-Civii Services'Exainination-
to be held by the Union public Service Comrission
in 1987 for the purpose of filling V^banoies in tha
following Services/posts are, with the concurrenoa
of the Rinistrias concerned and the Comptroller and
Auditor General of India in respect of tha Indian
Audit and Accounts Service, published for oeneral

W inforniation:-

(i) to (xxviii). xxxxxxxxxxxx ,

RyjS-i* ^very candidate appearing at tha
examination, yho is otherwise eligible, shall
be permitted three attempts at the examination.irrespective of the number of attempts he has
already availed of at the IAS etc. ExaniinaUon,P"viouB yaars. The restriction ahall
b«;^fectiwa from the Civil Services Examination ^held in 1979. Any attempts iteda at the Civil
Sarvicas (Preliminary) Examination held in 1979 ;

©n'^rds will count as attests^fbr this purpose:
^ , _PJfb\^decl^that this rastriotibn

the case of Schaduled
and Scheduled Tribes candidates who are

otherwise eligible:
Ptowidad further that a candidate who on

the baaia of tha raeult of the previoue Civil
E*«^»»ation, had been allocated to the

or Central Strvicee^ Group ^A* but:who v'? /
**P'*®^*'̂ j hla intention to appear in tha next V

-.r;

-I —

/
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Civil $«rvicBs riain EXainination for coiip«ting V;
for l*A«S,'y 1 •FvS.y 1 «P«S« or Ctntra! Saryioos -
Group 'A* and who was parmitted to abstain froni th«
probationary training in order to so appear,
shall be eligibls to do so, subject to the
provisions of Rult 17* If the candidate is
allocated to service on the basis of the next
Civil Services Main Examination he shall join
either that Service or the Service to uhich
he was allocated on the basis of the previous
Civil Services Examinations failing uhich his
allocation to the eervice based on one or both
examinations, as the case nay be, shall stand

. cancelled and, notwithstanding any thing
contained in Rule 6, such candidate who accepts
aiieeetion to a Service and is appointed to
the service shall not be eligible to appear
again in the Civil Services Examination unless
he first resign from the Service •

. :.^„y NOTEi-,' • . ' ^
s- •v'.' • • ^ •- --"-'i - Cri--

VAn att(aropt at a preliminary examination

~ _ 2/; ' if'a csiididate actually appears in any
- - » —- one paper in the preliminary Examination

• I rr hie'shalV be deemed to have made an attempt
' ' ' |t ;';t'hir'^'exainination«

3. Kotulthstinding the disqualification/
cancellation of candidature, the fact of
appearance of the candidate at the
examination will count as an attempt*

Rule 6 (a). A candidate must have attained the
age of 21 years and must not have attained
the age of 26 years on the 1st August, 1967, i.e*
he must have been born not earlier than 2nd
August, 1961 and not later than 1st August, 1966*

Rule 6 (b). The upper age limit prescribed ^
above will be relaxable:-

(i) upto a maximum of five years if a
candidate belongs to a Scheduled Caste or a
Scheduled Tribe*

rshail be deemed to be an attempt at the

(ii) to (xii). Omitted.

Rule 6, A candidate who is appointed to the
Indian Administrative Service or the Indian
Toreign Service on the results of an earlier
Examination before the commencement of this ;
examination and continuss to be a member of '
that service will not be eligible to compete
at this examination*

In case a candidate has been appointed
to the lAS/irS after the preliminary Examination
of this examination, but before the Main Examination
of this examination and he/she continues to be a
member of that service, he/she shall also not be
eligible to appear in the Plain examination of
this examination notwithstanding that he/she has
qualified in the Preliminary Examinatiof)*
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^ Also provided that 4-^ «

^ appoifAad, . to lAS/lFS aftor ths cominsnceinsnt of
th» ;Main Examination but before the result
thereof and continues to be a member of that -
service, he/she shall not be considered" for ;
appointment to any service/post on the basis of v ;; '
the results of this examination.

Rule 11> The decision of the Commission as to
the eligibility or ptheruise of a candidate for
admission to the examination shall be final.

Rule 17« Due consideration uill be given at
the time of making appointments on the results
of the examination to the preferences expressed
by a candidate for various services at the time
of his application. The appointment to various
services will also be governed by the Rules/
Reguletions in force as applicable to the
respective Services at the time of appointment:

Provided that frcandidate who has been
approved for appoihtmeht to Indian Police Service/
Central Service, Group *A' mentioned in Col.2
below en the results of an earlier examination
will be considered only for appointment in
services mentioned against that service in col.3
below, on the results of this examination.

51»;Service to^w^ Service for which
No. approved for eligible to compsts.

appointment .>

Indian Police Service I.A.S., and
Central Services,
Group *A',

2, Central Services I.A.S,, I.F.S, and
Group «A• 1 .P.S.

Provided further that a candidate who
is appointed to a Central Service, Group 'B'
on the results of an earlier examination will
be considered only for appointment to I.A,S,j
1aFaS./l ,PaS* and Central Services, Group 'A*,®

One more item needs to be clearly understood before

we proceed further. The expression »1987 batch« means the

batch of candidates who were successful in the result declared

in 1987, The candidates, who in pursuance to the advertisement,

^de application in December, 1985 to appear in the Preliminary ^

in 3une, 1966, the l^in examination in November, 1986 and 7^ ;|

^ interview in April 1987 and whose results were declared by j

/ ^ in 1987, are the successful candidates of 1987
- ' batch, Similarly, the 1988 batch would be of those whose

. !
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results were decTariBd by the UPSC in 1908 , Their prelims uere

held in 3une , 1987 and the Main Examination held in Nov/ember,

1987 and the interviews took place in iflpril, 1988 and the C

results uere declared in 3une, 198^, Likeuise for 1989

and 1990 Batches.

Lie have heard learned counsel for the applicants,

uho have raised various arguments in support of their cas||p«

Ue have formuii'ted the following points for consideration

and decision in these cases*

1. A. Uhether the 2nd proviso to Rule 4 of the

C.SaP;® Ru-le;s, ;.^9a5 (published in the Gazette of India dated

13.12,1986) is invalid .

(i) as it puts an unnecessary embargo restricting the
candidates who uere seeking to improve their

position vis-a-vis their career in Government
service, and

(ii) as the said proviso travels beyond the provision ^
to uhich it is a proviso#

1. B Uhether the proviso to C.S.E. pule 17 is

invalid as it places unwarranted restrictions on candidates, .
V -j

who uere seeking to improve their position vis-a-vis their

career as those allocated to Central Services, Group ' A*'

are not entitled to get allocation to any other Service in

Group * A* ?

2, Uhether the second proviso to Rule 4 empouers

the respondents to issue the.letter Annexure 1 dated

30#8•1988 restraining the candidate of the 1987 Batch

allocated to a particular service from joining training

with his batchmates who do not intend to sit in the

ensuing _C .S
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• • ^Whether the 2nd proviso to Rule 4^ fchs'

•rBSpondente to iseuo the inpugned letter Ann©xyre 2 dat©d

2,1,1989 restraining the selected eandidat® froiB beifig

considered eligible for appointment on the basis of

subsequent C«S«E« if once he joined prdbatiotiary

training along with his 1987 Batchmatest

4 , Uhether the provisions of Art ®14 and 16 of the

Constitution are violated by depriving the 1987 Batch

candidates from seeking further opportunity to better

their career which provides for 3 attempts to each

candidate to better their chances in their service career?

5. Uhether there is an invidious distinction between

the euccessfuJ, eandidates of Group Sarwice and

Group 'B* Service, since the latter are not placed under

any embargo like the successful candidates in Group 'A'

Service?
)

6. Uhether there is any hostile discrimination

between General candidates and the candidates belonging

to Scheduled Castes &Scheduled Tribes (SC &ST in brief)

in the number of opportunities to be availed by candidates I

belonging to Group 'A• services?

7. Whether the rights given to S.C, 4 S.T, candidates

under Rule 4 has been taken away by the 2nd proviso!to

Rule 4, and is it permissible in law?

Uhether the C,S,C, Rules were required to be made

^ ^ " Art . 312 of the Coitetitution? If 80, uhether the

^ ^cle In eccprdaf^ With W

^ in Artv effect?



9, Uhether the C.S.EaMRuiBS, 1986 are made in

exercise of Executive powers of the Union under Art. 73

of the Constitution? If so, its affect ?

A number of cases were cited, aore relevant, some

not relevant, and some distinguishable, Ue uill

refer to them wherever necessary.
Points 1 A (i)

1 Ue ncu take up the main question about the validity

of the 2nd proviso to C.S.E, Rules, 1986, The validity ^
I ' '

of the 2nd proviso to Rule 4 of the C.S.E, Rulesj 1986

is challenged mainly on the ground that it puts an

unnecessary embargo restricting the candidates who were

seeking to improve their position vis-a-vis their career

in the Government service, and in particular, those who

have succeeded in a previous Examination and have been

allocated to Group 'A* service. The other facet of the

argument is that there is an infringement of the provisions

of Art, 14 and 16 of the Constitution of India inasmuch as

those uho have been selected and allocated in Group 'B*

Service are under no such impediment and can sit in the

subsequent examinations to better their prospects. The

restriction casts upon those uho have been successful in the

C.S.E, of the previous year and have been allocated to

feroup 'A' Service, They have also claimed that

•• • • •

i

)

' \

u
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•s^/ Rui© 4 •clearly stipulatsa ••^ranting of ihr -civ •if^es to

. each candidate to appear in the Ct,S«E« ©r-d the

restriction now put by thes 2nd pro ids 6 ..tske* e-w / that

righto Xt hea alao b®©n urged that the S X ,/BA ^
ftom

candidates do not auffex/any such ©i??bargt- ift vif -.-- ef

1st provisD to Ruls 4, On behalf of ths S,X»/:?

candidates it was urged that ths 2n;d pi>ovS-so tekos ausy

• !"S what has been granted by'̂ Ist proviso^ and th&y ilS'S^.a.Ife'o
restricted froRi appearing-in future C,,S,E,s if they'"H®v®

•f.

^ qualified and allocated to^Group ssrvicse

Apart from this, another line of argus?)snt has

been raised that ife It possible for a candidats to seek

leave to abstidfj. from probationary trsinlrsg in order to

appear in the next C«S«E, He shall be eligible to do

so subject to provisions of Rule 17« 2riri preyiso lays

down that if the candidate is allocated to service on the

basis of the next Civil Services Plain Examination h©

©hall join either that Service or the Service to yhich

he uas allocated on the basis of the previous Civil

Services Examinations failing which his allocation to the

service based on one or both examinationsj as the case may

be, shall stand cancelled. Another embargo is that such

candidate who accepts allocation to a Service and _

is appointed to the service shall not be eligible to appear

\ again in the C.S.E. unless he first resigns from that

service »

It is necessary to have a clear idea of what is

meant by Group *A* and Group *8•Service, A combined
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C«S«C» is held evBry year for the purpose of fillih©

up vacancies in 2® Services. Apart from the Indian

Administrative Service, the Indian Foreign Service,

The Indian police Service, the 16 other Services are

classified in Group /A*, viz.J

(iv) The Indian P4T Accounts and Finance Service;

(v) The Indian Audit and Accounts Service;

(vi) The Indian Customs and Central Excise Service;

(vil) The Indian Defence Accounts Service; ^
> (viii) the Indian Revenue Service;

(ix) The Indian Ordance Factories Service,
(Asstt • rianager-Non-Technical) ,

The Indian PoslPlService;

(xi) The Indian Civil Accounts Servicej

(xii) The Indian Railway Traffic Service;
i

(xili) The Indian Railway Accounts Service;

(xiv) The Indian Railway Personnel Service;

(xw) Posts of Assistant Security Officer,
in Railway Protection service;

(xvi) The Indian Defence Estates Service;

(xvii) Indian Information Service, 3unior Grade
(xviii) The Central Trade Service (Grade III);
(xix) The posts of Assistant Commandant in the

Central Industrial Security ForceS

In Croup *B* Service, there were 10 Services

in Notification dated 13 ,12,1986 viz.

(i) The Central Secretariat Service (Section
Officers' Grade),!

(ii) The Railways Board Secretariat Service
(Section Officer's Grade)

(iii) The Armed Forces Headquarters Civil
Service (Assistance Civilian Staff Officer's
Grade); i

(iv) The Custons' Appraisers Service^

. (v) The Delhi and Andaman and Nicobar Islands
. Civil Service
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^ (vi) The Goa, Daman and ^iu Civil Servicej
/

,- V (vii) The Delhi and Andaman and Nicobar
Iclanda Police Service;

(viii) The Pondicherry Police Service;

(ix) The Goa, Daman and Diu Police Service;

(x) Posts of Assistant Commandant in the
Central Industrial Security Force.

In the subsequent Notification issued on

17.12,1988, the total number of Services in Group 'A*

have been increased to 15 apart from the I.A.S,,

the I.F.S, and the l.P.S. There is change in Group 'B»

Service from the initial 10 ssrvices now reduced to

7 .The Goa, Daman and Diu Civil Service, The Goa Daman

and Diu Police Service and the Pondichsrry Police Service |
• i

j

have been deleted. The post of Assistant Commandant

Group in th9 Cantrai Industrial Security Force has

now been put in Group *A' Service,

A perusal of Rule 17 is necessary at this

stage. Rule 17 places an embargo inasmuch as any one
!

approved for
who has been^appointn^ in the Indian Police Service,

Group *A* on the result of an earlier examination will
- eligible i

only be considered^ to Boiup^te. ^ in the I«A«S,, I,F,S«

and Central Services, Group 'A* on the result of the
•!

ensuing examination. Similarly, any candidate who has |

been approved for appointment in the Central Services
: • ;

Group 'A* service will only be eligible to compete in I.A.S

I.F.S, and I,P,S, The second proviso to Rule 17 provides

that a candidate uho is appointed to a Central Service ,

Group *B;* on the results of an earlier examination

will be coneidered only for appointment to 1*A*S«, j
• • - " • • • i

I*F,S«, l,p«S, and Central Services, Group *A<«
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It will thus b® ssen that if a candidate has bean as ^

tesult of the earllat •xaminatlon allooatad to l.ndian

Police Sarwice, he can ba appointed to the IAS, IFS and

Central Services, Group 'A',if he aucoeeds in the

ensuing examination'. Similarly^ thoae uho hava been

selected and allocated to one of the Central Services
Group 'A' cannot seek appointment to any ottJer service

except I.A.S., I.F.S. and : J>.S. In other words, if

• a candidate uho has bean eelected, say, in the Indian ®
Poitel service, he cannot join the Indian Audit and

; Accounts Serviee '̂the Indian Cuatoois end Central Excise
serviceilf'according to the result he is selected for the
latter service. To put it differently, it would niaan

that a person who has succeadad in the previous exanilnation
and allocated to Central Services, Group 'A', he cannot

seek an appointment in a service which belong to Group |iAs«.
If he qualifies and is selected to I.A.S., I.F.S. and

'0
IPS, he would be eligible to join that .

The argument at the Bar was that the service

condltlonVto .11 these eervices are not exactly the same.

There are differences. One would eny day prefer the

Indien Audit and Accounts Service, Indian Cuatoms and
central Exciee service,;: .0W8Si»•-t '̂
Scoounts Service or the Indien Revenue Service in'

prference to Indian Defence Eetetee Service or to the
poet of Aasiatant Commandant in the Central Induatrial
Security Force, etc.

' I".'-,"-.-- X- "-V --J ; - ^^^ L-_- • - - - • LJJ ^ ' ' " • ' ^



UB have heard learned counsel on thE;se aspects ; ^

and uould like to point out that Rule 4 provides that

every candidate appearing at the examination> yho is

otherwise eligible, shall be permitted three attenpts

at the examination subject to tuo conditions, firstly,

he uill be permitted irrespective of the number of attempts

a candidate has already availed of in the C.S»£«

held in previous years} secondly, the restriction shall
i
!

be effective from the Civil Services Examination held in |
'

1979 and any attempts roadd' a"c the Civil Servicss j
[

(Preliminary) Examination held in 1979 and onuards uill

count as attempts for this putposs; ;This Rule prohibits

to grant every candidate thfss, aittebi^^ at the C.S.E.

This is effective from the C,SiEi>hdid in 1979. It has

been made clear that any one who has sat in the

Preliminary held in 1979 and onuards thus yill be

counted as attempts for the purpose of computing the
I

- • ' i

three chances •

The first proviso eiakes it clear that the

above restriction uill not apply in the case of S«C»/S.T» ,
!

candidates who are otheruise eligible'^ Rule 6 deals

uith the age restriction of a candidate* At that tine

in 1986, when the Notification was issued, the age:

limit for a candidate was that he must have attained the

age of 21 years and must not have attained the age of

26 years on the 1st Auguet» 1987 i.e., he must have

been born not earlier than 2nd Auguet, 1961 and net later

than let August, 1966 . Rule 6(b), however, prescribes



a different particular aiSa UniU for the candidate if

he belongs to S.C./S.T, category. The upper age limit

in their case could be raised upto a maximum period of

five years. Therefore, a S.C./S.T. candidate can appear '

in the C.S.E. till he completes the age of 31 years and

for him there is no restriction as to the number of attempts

he makes in the C.S.E. ^ ,

The second proviso, houever, deals uith an

entirely different aspect of the matter viz., it deal# ui^
the number of attempts a succisssful candddate can iiiake in the

C.S.E. The 1st proviso, ue have seen, places no restriction

on the candidates of S.C./S.T. The second proviso is

entirely devoted to a specific situation„ Uhen a

candidate succeeds in the Fbin Examination and is allocated
. i

to a particular service, there are certain restrictions i

placed on him to appear in the future C.S.Es. The

restrictions have bean placed because the Government was

of the vieu that the candidates uho have been allocated # !
a particular Service were neglecting their probationary

^ ,"l

training in order to appear in the ensuing C.S.E. ConsequentliJ^

the GovernniBnt put thres different restrictions. These,

restrictions are:

Firstly, that a candidate who on the basis of]the

result of the previous C.S.E. uas allocated to the I^.S. or
Central Services, Group 'A' but iiho expressed his intention to
appear in the next C.S. Ilain Examination for competing for ^

: I.B.S., I.r.s., I.P.S. or Central Services, Group 'A»Jand,
• uho had been permitted to abstain from probationary ^

- r.-^,
-\ : •.- .

....

d
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in order to appear, shall be •llgibUto do so subject to ^^
the provisions of Rule 17, Secondly, if the candidate is

allocated to a service on the basis of the next QS« Main

Examination, he shall join either that Service or the

Service to which he was allocated on the basis of the

previous C.S.E. and in case, he fails to do so, his allocation

to the Service based on one or both examinations, as the

case may be, shall stand cancelled. Thirdly, where a

candidate who accepts allocation to a Service and is

appointed to a Service shall not be eligible to appear again

in the C.S.E, unless he has first resisned from the Servic®.

In effect, a candidate who has already been allocated

to a Service and is directed to join the probationary

training but intends to appear in the next C.S.E., he

may seek exemption from the probationary training and if

allowed to do so, he would be permitted to appear in the

next C.S.E. subject to the provisions of Rule 17, i*e«,

one who has been approved for appointment to the I.PoS.,

he would be eligible to compete for I.A.S., I.F.S. and

Central Services, Group 'A' and who has qualified in one

of the Central Services, Group *A*, he will only be

eligible to compete for 1«A.S., I«r.S. and I.P.S. Us

ftel. that this restriction does not appear to be so i-

severe as to infringe his rights Afterall it .

proceeds on the basis that all Central Services, Group «A«

stand on equal footing end there is no point in coiuf^eting

for any one of those Services when he has already been

selected in one of thoae Services* It will be open for

him to compete for I.A.S., I.F.S., I.P.S. and that certainly

allows hini to better his prospects in his career-i
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The second restriction appiias to, a case uhere a\

candidate has already been selected for a Service on the basis

of previous C,S,E, and appears in the next C.S.E, and he is

again successful and allocateci to another Service but he doss

not join, then the allocation to the tuo Services shall stand

cancelled^! Ue do not see any impairment of rights in this.

Since he has been successful in tuo C.S.Es and appointed in tuo

services and does not join, cancellation of the allocation

cannot be said to be unjustified. The proviso certainly putg|a

restraint on thn number of attempts a candidate can make uhen he

rji r succeeds and is allocated to a service. The proviso does not

intend that a candidate should have 3 attempts in all notwith

:•> •

V'^" ...

- r -

. .:•••; i. v.J

standing that he has succeeded in being allocated a Group 'A*

Service or in the I,P,S, The restriction really is that where

he has succeeded in the earlier two Examinations and intends to

make a third attempt and keep in abeyance the allocations alrea(^

made on the basis of tuo previous C,S,Es, the previous allocatije

are to bis cancelled. It has its own coasfe^yehbssfc Afterall ^

uhen a candidate succeeds and is allocated to a Service,

he has to undergo probationary training of that service,

Uhere he does not join the same and intends to sit in the

next C,S.E., he actually keeps a place vacant in the training

and in that service , This may be repeated next year again !
I '
I ;

uhen he again does not join the probationary training in the

next Service allocated to him. Thereafter he wishes to take

a further Chance of availing the third attempt , A question may ;

' -V, '- ^"4 ,



a

•v'

-28-

ari8« that If ht does not succeed on the third occasion,

he uould necessarily fall back on the allocation mads in

first C.S.E, or the second C,S,E, and claim his seniority

accordingly, Ua think that the restriction placed on

him in this regard is reasonable. It may be noticed at
i
i

once that these restrictions pertain to a candidate who

has succeeded either in the KP.S, or in a Central Service,

Group 'A*, it does not relate to a candidate who has

succeeded in a Central Service , Group *6^. The reason

is that the second proviso to Rule 17 is silent t)h this point'i
Service for

there is no restriction for a candidate in Group 'B ®2appeai5^ng

eithM in I .A ,S , j I ♦F ♦S ,, I .P ,S. or any Central Services,

Group *A*,

The third restriction is undoubtedly one with a

severe embargo• It says that a candidate who accepts

allocation to a Service and is appointed to the same, he

shall not be eligible to appear again in the C«S«E» unless

he has first resigned from the Service • This restriction^

assuming for a moment,that a candidate in his very first
»

attempt has succeeded in the Examination and has been

allocated to one of the Central Services, Group lA;*, he

is appointed to the Service . He seeks thereafter to

improve hie cereer by appearing in the next C,S«E« but

is reatrained from doing eo unless he first resigns from

the Service, It will, therefore, be seen that he can still j

appear in the neyt C.S,E, But if he has been appointed

to a Service, he cannot ido eo unless he tesigns fr^ itli*

3#xtvic« can be said that by this, th? candidate's
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chance for improving his Bervice career is restrained
V '

as he is not allowed to avail of a further chance since

he has been appointed to a Service* But it must also be^
I

noticed at the same time that a person uho has been appointed

to a Service fills up one of the vacancies available in

that Service, The Cadre Controlling Authorities of Central

Services Group 'A* and I«P*S« inform the U*P«S,C« of the

number of vacancies that are likely to .arise for which

appointments may be made. Assuming that 50 candidates have M

been allocated and appointed to the Indian police Service in

one year and all of them seek to better their chances in

the next C,S,E,, then a question arises as to uhat uill

happen to the existing vacancies? All of them uill remain

unfilled. The same may be repeated after the next C.S.E,

Those uho have been appointed to the Service uill continue

to hold it until the result of the next C.S.E, is announced';

If they succeed in their effort and are allocated to I*A,S,y

I,F.S, or any Central Services, Group 'A*, then a large number

of vacancies in the I,P,S, uill be created and vacancies

uill remain unfilled and create problems, Originally, when

the vacancies are filled up in the I J^.S^ after the probationary'

training is over, they are allocated to different States on

the basis of the vacancies availabler. Assuming that all iN

50 I .P.S, candidates succeed in the next C,S,E, and allocated

either to I.A.S., I.F,S, or Central Services, Group 'A', than

the Police Service will go without filling up vacancies in the

I,P*3.and the training imparted to them would be a total loss*

In this context, pur attention was drawn to the



facti that the Govarnmant uas getting reports that the /

candidates Who were intending to appear in the next C,S,E,

uere, neglecting their training programme and uere more ke^^^^

for preparing and appearingithe next C.S.Es. The Gower^^

appointed a Committee to go into the matter. Tha Kothart

Committee in Para ^3^0 of their report pointed out f ^

"Ue think it wrong that the very first
thing a young person should do in entering
public services is to ignore his obligation

to the service concerned, and instead spend
his time and--energy in preparation for
reappearing at the UPSC examination to improve
his prospects. This sets a,bad example and.
should be discouraged,*'

The Thirteenth Report of the Estimates Committee (1985-85)

observed as follous on the above:

*The Committee urge upon the Government to
revieu their decision regarding allowing the
probationers to reappear in the Civil Services

Examinations to improve their prospects. If it
is still considered necessary to allow this,
this Committee suggest that it may be limited

to only onii. chance after a person enters a

' Civil Service

The Government gave the following reply:

"The central Government have, considered the

recommendation of the Committee regarding

allowing probationers appointed to a Civil

V ^ Service to teapplBar in the Civil. Service i/ 7 •
Examination, The Govt.have addressed the

\ U initiate a review of the new . - j |

eystein of Civillservice examination in pursuance
of recdm^mindatioh the Estiroatea Coomittaeii
As a dacision regarding aiiowing a candidate

-x:-;appoi^tj9jd^^id^V^^^ in
r the ••xawinati with other ^

iha^tere poncerning the Civi
the Govarnm to r«f«r this

reco9^nd^iidh'^i8o''-td''be'
coTOi|ep®d ^8^^ rtvieu of !th^
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. .• "
schemB of the Civil Service Examination# T^e

Govt. have addressed,the Union Public Service ^

Gommission in the matter, and after the
recommendations of the UPSC are available,'the

Government uill bring about such changes in the

matter as may be necessary and desirable#

It is apparent from the above that the^amendment to

Rule 4 of the C.S.E. Rules was introduced as a result of the
• . ' • . i

^ recommendations made by the Kothari committee and the Estimates

Committee of the Parliament. The Government's reply shoued

.that the Government uas contemplating bringing about a ch^oe
a:; : after consultiing ^the UcPS .C .

, ^ • i

^ ' ye have" also noticed in the above that the Estimates

Committee of the Parliament recommended grant of only one

chance after a person enters a Civil Service. This, in our

.'-"ys.. opinion, is fair and justified#

Shri A.K.Bahera, learned counsel for some of the |

applicants stated that it uas not a fact that the candidates
• ' ' • i

uere not taking interest in the probationary training, for ;
i

there uas a report to shou that they had doneuell. Rn ^

overall picture in regard to the probationary training had

to be taken and it is supported by the Report of the

Kothari Committee appointed for looking into the training

aspects of candidates of the. Central services.-

This uill be in consonance uith the provisions of

Article 51-A (j) of'the Constitution which reads as follous:-

"fundamental duties.- It shall be the duty of
every citizen of India-

(j) to strive touards excellence in all
spheres of individual and collective

activity so that the nation constantly
rises to higher levels of endeavour and

" • achievement." : /

; r

• :?v«r! onhi
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, . . • . ApBrt-from-thor® ,1s ,anoth-«r jaapect ef thu

matter. One chance after he is. allocated to a. Serv/ice

uould probably not cause "as much problem as granting a

candidate three attempts uhen -he succeeds in the Examinations

It is quite in order to grant three chances to every

candidate tc appear in the C.S.E. when he does not succeed'

in the Examination or is allocated tc a Central Service,..

Group ' B' . But once he succeeds in the Examination and' is

allocated to the I.P.S, or to a Group 'A' Service, then'he

may be granted only one chance to better his career. •

^ It is not a fact that the restriction is placed on candidates

uho ha^e succeeded •and allocated to the I ®P..S» or to Ce.ritral
' -f. '

Service, Group ' A' only but far more restrictive rule is

already in existence as regards^ihose candidates who haVe
succeeded to be placed in I»A»S« or I.F.S. Rule 8 of the

C.S.E. Rules precludes those candidates uhd have been placed

in I.A.S. or I.F.S. from sitting in future C.S.Es® Hbueverj

there is no bar in their resigning from that service and

sitting for either I.P.S. or any Central service, ^rou.p 'A'.
in foreign

It is possible that some may not like to be poste<^dsurtferiS.3r

or some may not like" posting in I.A.S. or I.P.S. cadre or

may like some desk job and prefer to be placed in Dne.r^of

the Central Services, croup 'A' . But the point is that

the restriction nou placed on the' candidates uho hav/e

been allocated to I.P.S. or Central services ,• group ' A* is

of a limited nature and in consonance uith the changes

in circumstances and problems arising in the matter of

probationary training"^.

However, it appears to us that the third restriction

; in the 2nd proviso to Rule of the C.S.E. Rules is rather

severe in this context for it requires a-candidate to

resign® Hpuever , the candidate.can avpid this situation

by informing the authorities that he intends to sit in the
ensuing C.S .E .' and- he "may be exempted from the probationary

. ' training and may not-be appointed to that Service?

V



' The question : whether the three attempts grantetFin

Rule 4 of the C.S.E. pules can be whittled doun or restri^d
altogether? The answer is in the proper interpretation of
Rule 4 of the C.S.E. Rules. The entire Rule has to be.read

' together and the intention ascertained. It must be borne in
mind that the Rule and the provisos have been made in the

national interest, in the case of L.I .C. OF INDIA Vs. ESCORTS
ltd . (air 1986 SC 1370 at page 1403) it uas laid dount

I'Uhen construing statutes enacted in the national
interest, ue have necessarily to take the broad
factual situations contemplated by the Act and
interpret its provisions so as to advance and
not to thuart the particular national interest
uhose advancement is proposed by the legislation," ^

In our opinion, public interest and the interest of

the country must prevail over•individual interest. Having
the

considered the matter, ue answer Point 1rrA(i)& iTJ'/.negative.

Point No i1 a (ii) .

An argument uas raised in regard to the validity

of the 2nd proviso to Rule 4 of the C.S.E. Rules on the

ground that "the proviso cannot travel beyond the provision

to uhich it is a proviso." The above sentence finds a

place in the decision of the Supreme Court in Pl/S. HACKINNON

PIACKENZIE AND CD. LTD. AUDREY D* COSTA AND ANOTHER

(air 1987 SC 1281 in para 11 and at page 1289 of the repor^.
I

That uas a case uhere the dispute uas that lady stenographers

doing the same type of uork as male stenographers uere not

being paid similar remuneration by the Company on the ground

that there uas a settlement by the Union in this respect. It

uas argued that there uas a discrimination. The Supreme Court

observed;

"The discrimination uas, houever, brought about I
uhile carrying out the fitment of the lady
stenographers in the said scale of pay. The

< proviso to sub-section (3) to Section 4 comes
into operation only uhere sub-section (3) is
applicable, since there are no different scales
of pay in the instant case, sub-section (3) of.
Section 4 of the Act would not be attracted and ,
consequently, the proviso uould not be applicable
at all. " .

The next sentence is one that has been quoted above, vi.^.:
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V
"jhe proviso cannot travel beyond the

provision to uhich it is a proviso,"

jhe facts and circumstances in the case of n/R ,nACKINNON

MACKENZIE & CD, LTD (supra") are different and have no

application in the present case. The second proviso to i

Rule 4 of the C.S.E. Rules only restricts the number of

attempts tc a candidate uho has been allocated to a service.

r • / I
Those uhd have not succeeded in C.S.E. still have their

quota of chances and the SC & ST candidates have their full

quota of chances upto the age to uhich they are eligible, '

The number of attempts has not been uhittled doun if they

continue to be unsuccessful in the C,S.E, but in case they
1 I

have succeeded and allocatfed'tc s service or appointed to a
!

service, the restrictions have been put on the attempts.
i

^ The facts in the present case are different and the vieu

expressed by the Supreme Court in the case of

MACKINNON MACKENZIE & CO. LTD (supra) uill not be attracted

in the present case.

Reference may be made to the case of 5ATYA NARAYAN^

PRASAD SHRIVASTAVA Vs. THE STATE OF BIHAR AND OTHER$ , a

decision of the Patna High, Court (reported in 1978 :(l)SLR

351 at page 355) to the following passage.

"It is uell settled principle of construction

that different sections or different rules should

' , - , ' • I
\ • . i



; v:' -L

-33--•

(T"" not be interpreted in a manner uhich may result \^/ .
in one of the sections or the rules being held
to be redundant, and in such a situation Courts
have also construed such sections and rules in a
harmonious manner so as to give justification for
their existence.".

In our opinion, the observation made by the High Court lays

doun the brOad principles of interpretation to uhich no

exception can be taken#

In regard to interpretation of Statutes, it is well

settled that a rule must be interpreted by the written text.

If thepreci$ uords used are plain and unambiguous, the

bound to construe them in their ordinary sense and give them

full effect# In the case of DR. A3AY PRADHAN Vs. STATE DP

I^ADHYA PRADESH AND OTHERS (AIR 1988 SC 1875), the Supreme

Court observed:

"jhe argument of inconvenience and hardship is

a dangerous one and is only admissible in
construction uhere the meaning of the statute

is obscure and there are alternative methods of

construction,"

In KING EFIPEROR Ms. BENDRI LAL SARHA (AIR 1945 PC 48 at p.53),

it UBS held:

"Uhere the language of an Act is clear and ^

explicit, ue must give effect to it whatever may

be the consequences for in that case the words

^ - of the statute speak the intention of the

legislature." ^

This rule uill also be applicable in the present case#'

Another rule of interpretation is that construction

of a section is to be made of all parts together. In the

case of THE BALASINOR NftGRIK CO-DP. BANK LTD. Vs. BABUBHAI

SHANKERLAL PANDYA and OTHERS (AIR 1987 SC 849), it uas laid

down.

"It is an elementary rule that construction of

a section is to be made of all parts together*

It is not permissible to omit any part of it? For, ;

_ the principle that the statute must be read as:

a whole is equally applicable to different parts
, 'T-
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of the sa^ section."'
it-

Kespino that In vieu, ue have noted that the 2nd prouisiS
to Rale 4 of ths C.S.E. Rules places certain restrictions, ,
the ntimber ot^attempts-^ by a succeasfiil candidate&isv
Mho has been, allocated either to I.P.S. or to any CentraiV'̂ '"
ServlbS.^GrouJ V^, . : 4canhot#^^ '
read in isolation. Rule 4 has to be read along uith the tuo

provisos^to dnterpret it correctly;

Haxuell in its -Tuelfth Edition on'The Interpretation

of Statutes' has this to s'ay_o^n: the question of interpretation
' of a proviso ^ ; ;; ,'V vy

•"If, how§VBr,-the language of the proviso makes
it plain that it was intended to have an operation

more extensive than that of the provision which
it immediately follows, it must be given such
wider effect

/ PIPER Vs. Harvey (1958) 1 q.b. 439^

book.

There is ^another Bule which quoted in the same

"If a proviso cannot reasonably be
construed otherwise than as contradicting
the main enactment, then the proviso will

prevail on the principle that "it speaksthe

last intention of the makers," "

•£aTT.GEN .Us. ^CHELSEA UATERUDRKS C0.'(l73l) Fit2g.195y

;JJe; ar intehtion ;

- "of. tliEi restrictions on\,;
/.;

the number, of attempts t a candidate who has'bome in

the I.P.S. or in a Central service, Group 'A'.

another argument, was that the ,2nd proviso to Rule ^ -

: Of-: the C.S.E . .Rules vseeks to introduce soinething which
•; ; •

,v

•:
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is not in consonance uith Rule 4 or is foreign to the ^
purport of ,Rule 4 of the C.S.E. Rules, 19B6. In other

words, it was argued that the second proviso takes auay

mushc of uhat has been provided in Rule 4« It is uell

settled that the proviso, enacted in a. rule or to a

particular provision of an Act may not only extend but also

restrict the application of the said provision. It all

depends on uhat the legislative intent is. Normally,

uhenever it becomes necessary to clarify, modify or to

make it conditional or subject to other provisions, it is

aluays open to introduce the same by uay of a proviso.

It then becomes a part, of the section or Rule itself^

If it is made into a separate section or rule, it may not

have the same effect. The same is the position uith

non-obstante clause found in various enactments. It is a

common practice in legislative drafting to restrict the

full application of the section by using the uords "subject

to" or starting a sub-section uith the uord "notuithstanding"

It appears to us that these modifications uere

made because of the exigencies of circumstances and

situations as mentioned earlier. It is a common practice

to add a proviso to limit the operation of the main rule

in one uay or the other. This is a common practice in

legislative drafting. Consequently, ue are of the vieu;

that the 2nd proviso to C.S.E. Rule 4 is not bad in

^:.laui

'f-

-v"'- M- •
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Points 2 . Having expressed our views on these Rules, we
and 3,

now proceed to consider the two letters that have been

issued by the cadre controlling authorities of the

various Services, The first letter is of 30 ,8.1988

(Annexure 1 to the 0 ,A,) addressed to the applicant ,

Shri Alok Kumar by Shri P.N.Anantharaman, Under Secretary

to the Govt . of India, Ministry of Personnel, Public

Grievances and pensions (Department of Personnel & Training),

New Delhi, Paragraphs 3 and 4 of this letter are relevant

which read as under:

"3 , Your attention is also invited to Rule 4 of

the Rules for the Civil Services Examination,- 1987,

whereby, if you intend to appear in the Civil
Services (Wain) Examination, 1988, you will not
be allowed to join the Probationary Training
along with other candidates of this examination..

You will be allowed to join the Probationary

Trining only along with the candidates who will

be appointed on the basis of the Civil Services

Examination, 1988, Further, in the matter

^ of seniority, you will be placed below all

the candidates who join training without

postponement. In view of this, on receipt

of the offer of appointment, you have to

furnish the information about your appearing

in the Civil Services Examination^ 19BB

to the concerned cadre controlling authorities,

Dnlv on receipt of this information from you.

the concerned cadre controlling authority

will permit you to abstain from the

Probationary Training ,

4, Now, you are required to intimate this
Department in the enclosed specimen form about
your willingness or otherwise to join the service
to which you ire tentatively allocated,"



C' Anothsr letter dated 2,1»1989 (AnnBXure-2 to th^ O,A.)
issued by the Joint Director, Estt, G(R), Ministry of ^ ,
Railways (Railuay Board) informed the applicant in paragraph

4 that:

" In case you are taking the Civil Services

Examination 1988 and want to-be considered for

appointment to a service on the basie of Civil

Services Examination 1988, in accordance with
the provisions of Rule 17 of the Examination Rules,
you cannot be alloued to join the Probationary

Training along with 1987 batch. You will,
therefore, be pertnitted to report for probationary
training along with 1988 batch on the basis of

your success in 1987 Examination, This may also be ^
noted thkt once you join Probationary Training
along with 1987 batch, you shall not be eligible
for consideration for appointment on the basis of

subsequent Civil Services Examination conducted

by the Union Public service Commission, This may .
be confirmed to the undersigned within 15 days
from the date of issue of this letter,"

In the first letter dated 30.8^988, the applicant was

informed that if he intended to appear in Civil Services

(flain) Examination 1966, he will not be allowed to join

the probationary training along with other candidates of

this examination and will be allowed to join the probationary

training only along with the candidates who will be

appointed on the basis of C,S.E, 1988, It was further

indicated that in the matter of seniority, he will be

placed below all the candidates who join training without

, postponment and he was required to inform the cadre

controlling authority and only thereafter the latter

would permit the applicant to abstain from the probationary

training ,

There were four embargofs;. Firstly, he would not ba

- : -
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allowed to join the along with
1987 batch if he intended to appear in the C.S.E. isee,
secondly, he would not be allowed to join the training
uith^ige? batch and will have to take hie training '
along with 1988 batch; thirdly, he would be placed below
to all such candidatea who join the training without
postponment. The fourth embargo is that only upon his
informing the cadre controlling authority, he ttOuM .

be permitted to abstain from the probationary training',

A perusal of the 2nd proviso to Rule 4 of the

C.S.E, Rules, 1986 would show^ithat?;;if>rthe applicant

expressed his intention to appear in the next Civil

Services (Main) Examination for competing for I.A»S,, I.F.S,,
I.P»S. or central Services, Group »A« and was permitted

to abstain from the probationary training in order to so

appear, he shall be eligible to do so subject to the

provisions of Rule 17, If the applicant was allocated to

Indian Railuay Personnel Service which is a Group »A»

Service, he would only be entitled to compete for l.A.S.,

I.F.S, and I.P.S. There is nothing in the said proviso

about the loss of seniority which is indicated in the

letter dated 30,8,1988• The proviso only speaks about

giving him a chance to appear in the ensuing or subsequent j

C.S.E, and if he Succeeded therein, he had to join one or

other eervice to which he had been allocated. He has to ^

join the eervice allocated to him in the previous year or

after the 196B C.S.E. and if he joins one, the other would

be cancelled and if he faile te'Jblf) in both the exaninsitions,

hie appointnent iiill be cahceiled. Thie roeane that if the

in..
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: candldat® wants to take third attiropt having succaedad in

th« two C.S.Es., he cannot have a lien for in case of

not succeeding in his third attempt, he would fall back

upon the one of the two previous allocations-; k question

arisesSuhether the Government was entitled to put conditions,

as in paragraph 3 of the letter dated 30,e,19e8 (quoted above)

in respect of seniority when this was nowhere indicated in

the 2nd proviso to Rule 4 7 Similarly, the fourth paragraph

^ of the letter dated 2*1*1969 speaks of two specific embargoes«

Firstly, if applicant was taking the C.S.E, 1968 and

wantsto be considered for appointment to a service on the

basis of Civil Services Examination 1988, he cannot be

allowed to join the probationary training along with 1987

batch and he cculd only be permitted to report for probationaiy

training along with 1988 batch on the basis of his success

is
in 1987 Examination, The second embargoj^that if he wants

to join probationary training along with 19E7 batch,

he will not be eligible to be considered for appointment ^

the basis of subsequent C.S,E« This letter dibeisnot speak

about any resignation. But it'is clear that in the 2nd

proviso to Rule 4, there is a condition that if a candidate

so ' to . j
who accepts allocation to a service and is/appointed/a service;

he shall not be eligible to appear again in the C,S,£, unless

he first resigns from the service. The letter dated

2,1,1989 makes it plain that in such a condition, he will

not be eligible for consideration for appointment in the

presumably
subsequent C,S,£, This came aboutbecause by the time these

letters were sent, the applicant and many others like him

''' ; .. . • .• •- -• • a ^



.":• •• vyi- -v^-:

l| had appeared in the preii«is of 1988 Examination and had ^
also aippearact in the Main Exkinination of C.S.E, 1988,

As a matter of fact, in the case of Shri -

Alok Kumar, he sat in the Preliminary Examination in June,

1988. In August, 1988 he uas informed that he uas being

tentatively considered for appointment to IRPS, He sat for j
I

i
I

the Civil Services(Main) Examination held in October/November^
• i

1988 and he received the offer of appointment from IRPS ;

on 2.1 ,1989 .TherBaftery on 19 .1 ,1989, he uas informed that
I .. •

he uas selected in IRPS and that foundation course yill j
" . . I

be started on 6,3,1989, The intsrvieus are held by the
''i •

UPSC in April, 1989 for the C,S«E, 1988 . In his case,

he uas informed that he uas selected in IRPS vide letter

dated 19.1,1989 uhereas he had taken the preliminary and
{

the C,S (Hain) Examination both. According to the 2nd i

proviso to Rule 4, he uas not eligible to appear in C.S.E.

f ' i.

1988 unless he first resigned from the service. That situation
i

i

did not emanate for he had already sat in the exarnination^i |
{
J

^ The question uould only arise:when he had been allocated |

and appointed to a service'^ It appears,to get over this |

difficulty, letter dated 2,1 ,1989 indicated that he uould

not be considered eligible to sit in the examination. Under

the 2nd proviso to Rule 4, he had to resign only If he had

been allocated and appointed to a service, Thie , as seen

above y did not apply to the applicant, for he had' not; been

allocated or appointed to a service before he sat in the pre-

limeV?hi iettlfjthat he would not be considered as eligible

for the 1988 examination,came after he had done the preliuB

• appeared in the Piain examinatioh. Further. h£a



allocation to IRPS only came by l9tt»r dated 2.1 •1953•

Thia would mean that a n«w condition was being in^osad

by this letter dated 2J.1989 which was not indicated in the

2nd proviso to Rule 4*

It uill thus be seen that the letter dated 2.1 .1989

imposed two neu conditions; firstly, that he would have

to take his training uiith the subsequent batch, i«e., 1988

batch in the service/ secondly, h® uould not be considered

m
eligib?,© for ©ppointsnent by virtue of 1988 C.S.C. Nona

of thesfi &@l^:ditions find a place in the 2nd proviso to

Rule 4. The letter dated 2,1 ,1969 is, therefore, beyond the

scope and ambit of the second proviso to Rule 4«

Similarly, the first letter dated 30.8.1988 speaks

about his loss of seniority even in his own batch; which

is not indicated or proposed in the second proviso to

Rule 4. The applicant has been told that in case he takes

the 1988 C.S.E. after obtaining an order for abstaining

from probationary training , he would be taking his

training with 1988 batch in his ssrvice and he.would ba

placed at the bottom ojf the 1987 batch. As a matter of fact,
V

this is also not spelt out in the 2nd proviso to Rule 4«

y® are of the view that this letter also travels beyond
I

what is provided for in the 2nd proviso to Rule 4 ofi the

C.S.C. Rules, 1986. Both these letters imposed on the

applicant conditions which were not indicated before he

isat in the 1988 C.S.C. In our opinion, these two letters

waspropose to lay down further rule than uhat^propounded in

the second proviso to Rula 4» A question arises; whether



; . ; V such conditions can be imposed on the applicant, and the^^ M
like of him, after they had appeared in the subsequent y''

C.S.E? Further, even if the second proviso to Rule 4 has i

been enacted in exercise of the executive power of the

Unions whether such restrictions can be enacted by sending

letters to individuals by different cadre controlling

authorities? Ue are of the view that the conditions to which

U8 haua referred above contained in the letters dated

0. 30.8.1968 and 2.1 «19B9 are beyond'the'Rule making powers
of the cadre controllingrautf^tlifat^j^ '̂knd in our opinion,

they cannot be enforced^ They-have'to be struck dourn.
Point '& 5 . • • , I

,nojj look at the question, of discriminatio n. Those

candidates who did not succeed in Group 'A' Services in C.S.eJ

and being allocated to Group *B' Services ware asked to join

Service in June/3uly,19B9. such candidates euen though they

started probationary training were not precluded to sit for

the Civil Services (Main) Examination held in October/
I

^ November, 1989, Candidates in Group '0,' Services were

permitted to sit in the next C.S.E, uhereas candidates in

Group 'A• Services were restrained from appearing in the next

C.S.E., and were threatened with loss of seniority,precluded

from being considered for the 1988 C.S.E, The Group »B.» j

candidates suffered no restrictions at all. After all they

were also candidates who took the 1587 C,S,E, andthe 1988

C,S,E simultaneously with the applicant, and his like. As

luck would have it, some of those who did not find a

place in Group 'A« Service.were allocated to Group *B» j

service and they do not suffer at all any |

restriction. They could make three attempts in the
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C.S.E./Wy^ould take th« next

resigned or ioet their oeniority . As regards the candi^es
uho have been selected in Group 'A' services end uhos.

training is postponed et their request, they lo^e their

seniority uhile candidates uho have been appointed to

Group 'B' service do not suffer this disability, Even after
their training, they would retain their original seniority

uhlch they had at the tins of their Initial selection. It

uas ergued that this clearly indicates that there is an

apparent: discrimination between the tuo sets of candidates
appearing In Group and Group 'B' Services. The eecond

proviso to Rule 4 is l»ade applicable to Group 'A' candidates
Whereas it is not made applicable to Group «B«^candidates.

It is urged that the 2nd proviso to Rule 4 of the C.S.E,

Rules was discriminatory and violative of Art, 16 (l) &(2)

of the Constitution.

UB have considered the matter and carefully

perused Art. 16 of the Constitution. Article 16(l) &U)

read as under:

«16. Equality of opportunity in matters of
public employment.- (l) There shall be
equality of opportunity for all citizens in
matters relating to employment or appointment
to any office under the State.

. I -

(2) No citizen shall, on grounds only of f
religion, race, caste, sex, descent, place
of birth, residence,or any of them, be ineligible
for, or diecriminated against in xespect of,
any employment or office under the State.**

The discrimination alleged in the present case is between

those candidates uho have been successful in being allocated
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• '5° ':;5®ryipe in Group have besn allocatsd

tc a Servioe In Group 'B ' . ' The 2nd proviso to Rule 4:place8l
certain restrictions on those candidates uho have been

placed in Group 'A' Service but not against those ,uho h^ye '̂
A

been placed in Group 'B' Service . The C.S.E. is a comrnon ,-

examination for both, fhe r^ults. of candidates are declared

together. It is only uhen thieir position/ranking according

to the examination result is knouh aiid;t.heir.prer8rence •

1^ for allocation to States is cohsitfe^cod .|jith.:s,everal other

factors that the Central Govax^^it:^ them to '

various Services. Undoubtedly, those, who ..get lower position;

are allocated to Group 'B' Services, It is also not disputed

that the pay scales in Group 'B* Services are comparatively i

less than those meant for I.A»S., I.F.S,, I .P ,S . and

Central Services, Group «A*. In vieu cf the provisions of.

Rule 17 of the C.S.E, Rules, there is no question o^

anyone uho has succeeded for a Group 'A' Service to compete

^ again for another Group 'A' Service. There are certain

restrictions for other successful candidates also. Those i
.' • • • , i

uho have been allocated to I.A.S,, I.F.S., they are not

allowed any further chance to improve their position

because these tuo Services stand at the apex of the Central

Services, Those uho have been allocated to the Indian ;

Police Service, they can sit again and compete for I»A,S«,

I.F.S. and other Central Services, Group 'A*. But those

uho have come in Group 'A* Service can only compete for

"A *3. g i .r .3 , and I .S . These restrictions are continuirig v

r-V" ••--'-••^•"..---•r

C"

• for a long tin© uere there in 1966 and are iaccepted^

V̂•̂ './•'• ;>•\^.-'.- •'• ;v.-;' ^ 'l'.
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Thfist have never been such restrictions for those uho Ita^^

come in Group 'B' ServiceSw Those uho have been placed

in Group 'B' Servicesuhich are not at par'-uith Group 'A*

Servic®have been provided uith opportunity to improve

their-career chances by sitting in the ensuing or the

next C.S.Es, Cdnsequently, no restrictions were placed

on them. There is no guarantee that all those uho

have come in Group 'B' Service uould succeed in the

subsequent examination to get a position in Group,'A' ^

Service or in I.A.S., I ,F .S , and I ,P ,3 , The position of

those uho have succeeded in Group .'A' Service is very

limited in vieu of the provisions of Rule 17 of the C.S.E,

Rules , Ue do not see any reasonable basis to urge that

Group 'A' and GroupServices should be treated at par,

Cven their pay scales and conditions of service are not the

same as in the Group 'A' Services, It is, therefore, not a

question of comparing these tuo Services and placing them

at par. In our opinion, there is no discrimination. It uill

be noticsd that the alleged discrimination is not on the
*.

basis of religion, race, caste, sex, descent, place of

birth, residence or any of them. The discrimination, if, any,

has a reasonable nexus uith the objective for uhich it i

has been made. The objective is to create f iyg • catego^ries

of Services consisting of I,A,S., I.F,S. t ;.;l^^S^;;

Central Services, Group *A' and Central Services, Group 'B*,

Ue are further of the opinion that the Government having

i

A
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co^ aeroWs cetta|n;difric^jtie. and prpbla.s; in ;th«
: Of pfobBtiin.ry training arid,the fining up of tha vacancies

in various Servicee made these rules. Ue dc not find the

argument of discrimination betuean Group 'A' and Group 'B':

Services to be valid. Ue , therefore ,^ej ect these
arguments.

The concept of equality is enshrined in

Art. 14 of the Constitution. It states." .

"The State shall not deny to any person
equality before the lau or the equal
protection of the lau uithin the territory
of India, "

The Supreme Court has dealt uith this question in several

judgments of u/hich one may be referred to:

•flJflY Ms . .KHfll TD HIHTR (AIR 1980 SC 487),

According to earlier view the concept of equality, under:

Art . 14 uas equated uith the doctrine of classification.

Art. 14 protected a person against unreasonable and

arbitrary classification, whether by legislation or

executive action. Subsequently^ the Supreme Court made a

neu approach emphasising the role of equality in striking

doun-arbitrariness in State action and ensuring fairness

and equality of treatment. The Supreme Court held that the

State action must be based on some rational and relevant

principle which is non-discriminatory, :

In the case of RAMANRA Vs. iMTERNATlQMflL flTRohPT

AUTHORITY OF INDIA AND OTHERS ( AIR 1979 SC 1628),

the Supreme Court held? : . -

©very State action, uhether it is under

or lau or in exercise of executive .



- pbuisr. without making of law, must be . i -

' • 'riBas'onabie'-and"fair.

In a subsequent development of law» i^he Supreme

^ court has laid doun that the doctrine of natural justice

is nou treated to be a part of.Article 14 having application

in executive as uell as legislative fields. This has been

' stated inS , ,

U .0.1. Vs. TULSI RAH PATEL

, (AIR 1985 SC 1416 at page 146D)

- CENTRAL ...INLAND U.ATER TRANSPORT CDRPDRATION LTD. ,

Vr. BRD30 NATH GANGULY. (AIR 1986 SC 157l). -

;. . . , The vlau,,pn the point of classification has been

iSuccintly stated in the case of G.ELANCHEZHIYAN & ORS .

. . Us. UNION OF INDIA & ORS (l990(2)CAT AISL3 236) by the Madras

Bench of the Tribunal:

"Every classification is likely in some degree to
produce some inequality. The Statfe is legitimately
empouered to frame rules of classification for securing

the requisite standard of efficiency in services and

the classification need net scientifically perfect or

logically complete. In applying the wide language of
Arts. 14 and 16 to concrete cases doctrinaire approach

should be avoided and the matter considered in a ^
practical uay , of course, without whittling doun the
equality clauses. T-^e classification in order to be

outside the vice of inequality must, however, be

founded on intelligible differentia uhich on rational

grounds distinguishes persons grouped :togethBr from
those left out. The differences uhich uarrant a

classification must be real and substantial and must

bear a just and reasonable relation to the object

sought to be achieved. If this test is satisfied,
. • . ••• ' I'

then the classification cannot be hit by the vicfe of

inequality. Reference is invited in this connection to

GANGA RAn & ORS. Vs. U.O.I. & ORS. ( 1970(1)SCC 377)
} • '

Ue are in respectful agreement, uith the view

expressed above# The classification made betueen the
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V' candidates of croup 'A' and Group *B' Services is founded on

an intelligible differentia uhich on rational grounds

distinguishes persons grouped together from those left out.

The differences are real apd substantial and bear a just and

reasonable relation to the objects sought to be achieved.'

Ue have looked into the facts, the circumstances

and the Rules in the present bunph of cases and in our

opinion , there is no unfairness in the State action nor there

is any arbitrariness in its action'# :

Y Ue realise that enGrmGUs''to^ energy

and funds are caused if the'VuccesTf'ui candidates do not

take to the probationary'tfainrrig V'̂ '̂Tlli'̂ also causes tremendous

amount of uncertainty in filling up the vacancies. Similarly,

those candidates who because of the louer marks uere placed

in G^oup 'E' Services lose their chance to be placed in

G^oup 'A' services, if the vacancy uas left unfilled. In

reality, the vacancy is neither filled up nor declared

available for filling up. It is left vacant for a candidate

in Grou.p 'A' service uho may or may not join after the next

C.S.E. There is thus not only uncertainty but also raises

pfoblems for Cadre Controlling' Authorities, similarly, if ..

a candidate in Group 'A' Service is given a third chance

to appear, it uill mean that for three years, none of the

services uould have its full complement of officers because

the successful candidates uould opt for another chance in

the C.S.E. This is likely to disrupt not only the training

programme but create administrative problems. Every year •

there is a requirement of a thousand or more candidate^ in .

Group 'A* Services and there uould be uncertainty in filling

up quite a large number of the vacancies.

Ue are, therefore, of the vieu that 2nd proviso'to

Rule 4 is not violative of Arts, 14 and 16 of the Constitution;'!

The above points are accordingly decided.

Points 8/and 9,

Ue nou deal uith the question that has been
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raised by;Sdnha » counsel appearin|Vfo^^s^^

; of the applicants in these caises. His contention uas that ^

C.S.E. RuIbs of uhich Rule 4 and-the controversial Second

proviso is a part are not valid in law inasmuch as any rule

concerning an All India Service can only be made under

article 312 of the.Constitution and in accordance uith the

provisions of the fill India Services Act, 1951, His further

contention uas that the Rule tnakino pouer lay with the

Parliament not only for the creation of one or more fill

"India Services common to the Union and the States but also

^ racruitment and the conditions

of service of persons appointed, to any such service. H©

referred to All India Services ,Act , 1951 and contended that

It uai "incumbent on the Government before making any rule for

• any Air India Service, there should be compliance uith the

provisions of section 3(l), (l A), (2) of the said Act. The

said sub-sections require the central Government to consult

the Governments of all states, regarding rules for regulation

of recruitment, and all such Rules are to be placed before

each House of Parliament for a specific period., secti'on

3 (1-A) of the said ^ct provided that no retrospective

effect be given to any Rule so as to prejudicially affect #

the interests of persons to uhom such Rules may be applicable.

He urged that elaborate consultation uas necessary in the

sense the uord 'consult' uas explained by Hon'ble Subba '

Rao, 3. in K.PUSHPAPI Vs. STATE OF PIADRAS (AIR 1953 Pladhsi)

and the uord *consultation' in S.P. GUPTA & ORS. VS.

PRESIDENT OF INDIA & ORS. (aIR 19B2 SC 149) and the

I).O.I . Vs. SANKALCHAND HinATLAL SHETH & ANOTHER (AIR 1977 SC

2328).

He further urged that if the C,S.E.Ruii3s or amendments

: ./ .
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have been made under Art •73 in exercise of the exacj- s —'

♦

pouer of the Union, even this could not be done considering

the recruitment rules of various services« He, boueverp

conceded that changes could be brought about in the C,S«Eo

Rules but not in the nanners it has been don®, Changss itsjst

be done in accordance with jRules ând laus » Lastiyj, he

urged that if a Rule i^ contrary to any Constitutional

provision, it must be struck down# Reliance^uas placed in

the case of RAPl KRISHNA OAimAMB . J.USZlMZ rlMDDLKfi^

(AIR 1958 SC. 536)..:-:-i: - 1'̂

Shri P.H. Ramchandani, who appeared for the

respondents urged that the provisions of Art,^12 of the

Constitution of India were not attracted in the present caas©

He stated that the rules which have governed the recruitment

and examination have been made under the executive power

of the Union under Art«73 of the Constitution of India^;

He referred to Art, 320(l) of the Consitution which lays

down that it shall be the duty of the Union and the

State Public Service Commissions to conduct examinations

for appointments to the services of the Union and the

services of the States respectively. Art, 320(S)stipulates

that the Union Public Service Commission or the State

Public Service Commission, as the case nay be, shall be

consulted - (a) on all matters relating to methods of

recruitment to civil services and for civil posts, He

urged that this had been done. He further contended that

Rules which were published in December, are'not

statutory Rules, He referred to item No,70 of the Union List^'

-•• -I

i
}

•I

f ' ,
J
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seventh Schedule of the Constitution and urqed that thVse ^

: Rules could be made in exercise of the executive-power of

the Union under Art, 73 of the Constitution in consultation

with the U.P.S.C. He further contended that C«S»E8
• • . - - ^

" were being held even under the Federal public Service

Commission. The examination for recruitment to various

services has been kept together in one examination,'

He stated that the C .S.E• Rules had been made in exercise

of the exiEputi under Art, 73 of the Constitution,

He then argued that the use of the word "may" in

section 3 of the All India Services u(^ct, 1951 uas

directory and not mandatory. Lastly, he urged that

whatever has been done to amend the C^S.E, Rules did not

require any consultation with the States, Union Public

Service Commission nor require,: to be laid before the

Houses of the Parliament.

Having heard learned counsel for the parties^, ^

ue are of the view that the Rules which are in vogue for

conducting C,S.E, were made in exercise of the executive

power of the union. The same rules were followed and

from time to time, rules were amended but they remained

more dr less in the same form and a major change waa

introduced by the 1986 amendment adding the second proviso

to Rule 4 and amending Rule 17 of the C,S,E, RulesJ

rirst of all,we take up the question of application

of ipirt, 312 of the Constitution, This Article pertains to
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All India services, a reading of Art. 312 (i) makes it

clear that uhenever a resolution has been passed by the

Parliament, by not less than tuo-thirds of the members present

and voting , the Parliament may by lau provide for the
\ •

creation of one or more all-India Services and in that

context may also regulate the recruitment and the conditions

of service of persons appointed, tty any such service.^

This is not a case of the creation of one or more

all-India Services (including Wi^ll^"ndia judicial service)
\

common to the Union and the States^ subject to the

other provisions of Part XlU-Chapter 1, Art.312 gives

further pouer to make laus in respect of regulating the

recruitment and the conditions of service of persons •

appointed', to anv such service, (emphasis supplied).

This, in our opinion, has nothing to do uith the

amendment of the C,S,E. Rules. It is not a case of creation

of neu All India Service. The Services are already there,'
♦There are rules for taking or regulating examination already

in existence, •
y are all made und er the

executive power of the Union and they are sought to be

amended. Undoubtedly, the Parliament has pouer to make laus

or even to amend the existing rules but uhere it does not

exercise its pouer, the executive pouer of the Union can be

exercised. In our opinion. Art, 312 of the Constitution has

no application uhatsoever to the facts and circumstances
I

of the present group of cases before us'#^
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^ An arguihifnt was raiaed that the Central Go;

had no pouer to make arnendrnBhts in C.S.E, Rule 4 by v ,

addition of the 2nd proviso to put unwarranted restrictions :

on the candidates seeking to improve their career in All

3; India and Central Govternment Services. Reference uas made

to the All India Services Act, 1951 and to the provisions of

Section 3 thereof. It was urged that the C.S.E, Rules

could only be amended in the manner laid doun in Section

nt Bo-soq ^v^-:W•v;3:.^t^3)(:;d.fi-;t;h8S^,s®i:d; AJCt;«: '̂;;Sinc^e .it has not beisn done, the^'^
•. •/a-is hr:-?. s'j ^ • ' . . • • • \

2nd,jP^oviiSQ invalid uas also argued that uhere

the Statute lays down that a rule be made follouing a

particular procedure it cannot be done in any other manneri

, The All India Services Act, 1951 (hereinafter referred

to *1951 Act*) grant pouer to the Central Government to make

rules for the regulation of recruitment and the conditions

of service of persons appointed to the All India Services ,,

by a notification in the Official Gazette after consultation

uith the Gov/ernments of the States concerned. The CentrJ^

Government acting in pursuance of the above provisions made

the Indian Administrative Service (Recruitment) Rules, 1954

after consultation uith the Governments of the States.

Thereafter the Central Government made the Indian

Administrative Service (Appointment fay Competitive Cx^minatitm)

Regulations, 1955, after consultation with the State j, ;

' Governments and the Union public Service Commission. ;

Rule 4(1) of the I.A.S. (RBcruitment) Rules , 1954 says

that the recruitment to the service after ;cbmmenpeine^<d

these tul8s,-shall be by the foilouing inHhods, namely:-,
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(a) by a competitive examination;
\ • -

(aa) by selection of persons from among the Emergency
Commissioned Officers and Short-Service Commissioned

Officers of the Armed Forces of the Union "uho

uere commissioned on or after the 1st November, 1962

but before the IDth January, 19689 or uho had joined

any pre-commission training before the later date,

but uho uere commissioned on or after that date**,

(b) by promotion of inember of a State Civil Servicei

(c) by selection, in special cases from among persons,
uho hold in a substantlive; capacity gazetted posts in

connection uith the affairs of a State and uho are

not members of a "State cf^f%ef^3:ce

f^ule 7 pertains to Recruitment by competitive examination<>
•

Sub-rule (I) of Rule-7 provides a competitive examination

for recruitment to the Service sh^ll be held at such

intervals as the Central Government may, in consultation

uith the Commission, from time to time, determine. Sub-rule

(2) to Rule 7 says that the examination shall be conducted

by the Commission in accordance uith such regulations as the

Central Government may from time to time make in consultation

uith the Commission and State Governments• But these rules

do not lay doun anything in regard to the method of holding

the competitive examination.

The Indian Administrative Service (Appointment by

Competitive Examination) Regulations, 1955 (Regulations, 1955',

for brief) provide for competitive examination' consisting of

a preliminary examination and the main examination-. It

provides for conditions of eligibility, e.g., nationality,
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90,- : age, educational quaiifications as uell as the

^itte^sj ()eriniaiii|ii ^ is provided in

Regulation 4(iii-a) which is signiricant and reads as

follbus:-

nAttempts at the examination,- Unless covered
by any of the exceptions that may from time to

. time be notified by the Central Government in
this behalf, ewery candidate appearing for the
examination after 1st January, 1979, who is

: dtfietui^e e be permitted three

attempts at the examination; and the appearance
^ . of'sir candidate at the examination will be^deemed %

to be an attempt at the examination irrespective
cancellation, as

the ease may be , of his candidature ,"

This is very relevant, for it gives power to th.e Central
i

Government to notify any exception to the above rule, Uhat |
• •{

, • I

• • i
is to be noticed is that the Central Government is empowered j

to notify the exceptions, which in effect moans modifications,
i
I

amendments, additions in respect of the attempts at the

examination and this power has been given to the Central

Government in the Regulations, 1955 itself.for recruitmentlt^o
I.A.S, ^

A notification is issued ea6h year for general

information of the candidates setting down the terms and

conditions, eligibility etc. to sit in the C,S,E, One such

notification was issued on December 13 ,1985 and it noticfbd

certain exceptions in regard to the attempts at the examinatiorfi

This power was exerciised by the fcentral Governmpht in 1386

and continued in subsequent years also. The contention on

behalf of the respondents was that the Central Government

the amendments in exercise of its •xebutive pow^r urtder Art,73

of'the :Coh8t.itution^ ' "
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It is necessary to notice that the recruitment

rules for other services for uhich the Civil Services

Examination is held each year specify that no candidate"

uho does not belong to a Scheduled Caste or a Schedule

Tribe or uho is not covered by any of the specified

exceptions notified by the.pqyernment of India in the

Department of Personnel and, Trsinlna, from time to time^

shall be permitted to compete..mgr^ than three times at

the Examination#

If it becomes necessary for the Central Government

to amend the above Rule in the exigency of the situation

or for some good reason, it can take recourse to power

under Art. 73 of the constitution of India. In that case

the order may be challenged on such grounds as are available

under lau. We uill refer to the same a little later,

\je are of the vieu that there is no force in the

argument of the learned counsel for the applicants that the

amendment made in 1986 C.S.E. Rules regarding the number

of attempts available to a candidate uho uas allocated

to the I.P.S. or in a Central Service, Group 'A' , uas

invalid or beyond the pouer of the Central Government.
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'""Ue will;:nbu;cpn8idar. :the':provl8ibns'; of ;.Article

the Consitution* The sxecutive power of the Union is contained

in Art«73(l) of the Cbnet^ution and it reads as follous:-

"73(1), Extent of executive power of the Union*
Subject to the provisions of this Const itution, the
executive power of the union shall extond-

V /respect to ubich

, ' parliament has power to make laws; and

:i(b) to the exercise of such rights, authority
^ o*"® exercisable by the #

Oovernment of Imlia by virtue of any
•'•^>treity;;br'';a9raement

Provided that the executive power referred

, to in eub-clause (a) shall not, save as
expressly provided in this Constitution or

in any law made by Parliament, extend
in any State to matters with respect to

which the Legislature of the State has also

power to make laws.

The executive power of the Union was extended to matters

with respect to which Parliament has power to make 0:

laws, A perusual of item 70 of the Union List, Seventh

Schedule of the Constitution would show that the Parliament

has power to enact laws in respect of:

"Union Public Services; all*4ndia Services;

Union Public Service Commission,"

The C.S.E, Rules pertain to Union Public Services; all-|

India Services and Union Public Service Commission. Inj

all these matters, the executive power of the Union can be

exercised^:-

Article 73 of the Constitution empowers the

io

i>.;.
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Union and th« State uith certain amount of legislative.

pouer of the Union and the State, as the case may be'«

Although the Executive cannot act against the provisions of

a lau, it does not debar the Executive from functioning in

relation to a particular subject uhere there is no lau in

existence. Ones a lau is passed, the pouer can be

exercised only in accordance uith such lau and the

Government is debarred from exercising its executive pouer.

Houever, uhere there is sric lau in existence. Article 73

empowers the Unlpn^^to :iBgislate#

It is indeed tjue that the executive pouers of the

Union under Art ,73 of the Constitution apart from

/

co-extensive uith the legislative pouers of the Parliament

are of a fairly uide amplitude and are uider than the

prerogative of the Croun , It is also true that the

Government can regulate its executive functions even

uithout making a lau. See P ,C, SETHI & OTHERS Vs « UNI ON

OF INDIA AND OTHERS ( (1975) 4 SCC 67). It uas held

in the above case that it is open to the Government in

exercise of its executive pouer to issue administrative

instructions uith regard to constitution and reorganisation

of the Central Secretariat Service as long as there is no

violation of Articles 14 and 16 of the Constitution,'

In the case of UNION OF INDIA & OTHERS Vs, ^

mJJI JANGAnAYA AND OTHERS ( (1977) 1 SCC 6D6), it uas

held that the executive orders or administrative instructions

can be issued in the absence of statutory rules and the

\
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^ \ same can also be changed* There is no manner of doubt -

that executive instructions can be, issued to occupy ^e

field not occupied by a parliamentary lau or statutory .

: rules . It "is (jell settled that the central Govarnment cah
also change the administrative/executive iretructions,

r This power ;;is not and unbridled and it is also

open to judicial TeyieiJ . it^ also wall settled that
executive instructions cannot be sustained,^ if the same ,

16 of the Constitution.J;'.

nna ;SeB . 5H Ms . INTERNATIONAL AIRPORTS :̂ '

AUTH0RITV or LNblA^ (1979) 3 SCC 489). It ma;^

also be stated here that executive instructions issued in ;.

/ _ ^uexeEG uhich are in breach'of the

: " can be assailed on

that account , It is obi^ious from the above that the •

executive act or the executive instructions are open to

judicial scrut iny/revieu if the same violate the provisions

of Articles 14 and 16(1) of the Const itution^i

Shri Durga Das Basu in the Tenth Edition of his

SHORTER CONSTITUTION OF INDIA refeisto Art ,73 of the

Constitution says as under:

"Where the Constitution does not require an

action to be,taken only by legislation or there

is no existing law to fetter the executive power -

of the Union (or a State, as the case may be),
the Government uould be not only free to take such

action by an executive order or to lay down a

policy for the making of such executive orders

as occasion arises, but also to change such /'

orders or the policy itself as often as the '

Government so requires, subject to the folioi»ing

'r (a) Such change must be made in the exercise ^
of a reasonable discreticn and not arbitrarily,

' :• (b) • The making or bhanging of<such; or^er;!
>:• knounVto.(those-^concernedl.. ''

(c) It^_cp!inplies with Art.14,,so that persons
equally circumstanced are not treated unequally",'

(d) It uould be subject to judicial review;

OS.' .' '
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This succinctly puts down the power of the Union in

respect of enacting laws under the executive power

of the Union. It is no doubt true that it is open to the

Parliament to enact a law on the same subject or to amend,

modify or rescind the rule made under the Executive pouar

of the Union,

In the case of A.S. SANGUAN Vs. UNION OF INDIA
• i r.* 'j'j 'j,-u.

' quoted above(AIR 1981 SC 1545);, tjie cp;nditip,ns^^(^^^^^ and (c)/were

laid down. The Sup^m^:^jldttr3t--dbse^
•' "f-

••The executive power of the Union of India,
when it is not ^ra'rom§Il'ed by 6

rule, is wide aiid ^purs^uant to, ^it.a it can

make executive policy ,

A policy once formulated is not good for

ever; it is perfectly within the competence

of the Union of India to change it, rechange

it, adjust it and readjust it according to the |

compulsions of circumstances and imperatives of

national considerations. ••••.

It is entirely within the reasonable

discretion of the Union of India* It may

stick to the earlier policy or give it up•

But one imperative of the Constitution

implicit in Art . 14 is that if it does change

its policy, it must do so fairly and should

not give the impression that it is acting

by any ulterior criteria or arbitrarily.•••

So, whatever policy is made shpald be

, done fairly and made known to those concerned';**

As far as the exercise of a reasonable discretion and

the amendment introduced in the second proviso to Rule 4 of

the C.S.E, Rules, 1986 is concerned, the same was not

arbitrary, Ue have examined the circumstances in which the

second proviso to ^ule 4 uas made, the exigency of the

situation, the uncertainty in the matter of filling up of

vacancies, and the adverse reports in the matter of probation

ary training were the reasons for introducing the change?; Ue |
have dealt with these matters earlier and ue do not think that
this was an arbitrary exarcise of the power. Nor do ue think
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n^ ' that this was as a result of exercise of unreaisonable -'^>c •
discretion •

As far as the second blauae, it is clear •tha^ the

amendment uas made knoun to those concerned even before they

sat in the C.S.E, 1987, The amendment uas made through a

: : not ifi.cat ion p^bXis had in .the Gazette of indisi on 13,1 2,1986 »

" ^ in regard to publication

. ,V.; .in. fche, Q sat in the-prelims in

^ ; y+^h.e; ;npriti>,j:^f;;3b;n8. to be aware of this,

: The requirement brfd>r:t,hi.8 plause uill be deemed to have been• \ j'ad::-•5p.'/..q •:jnrx'Sv-£:-u;r:,c,-^ •/.u'X ^ ^

'TsX-'- il:v. ii."'-/ ' '>-'J C V .•; .i. --u.-.i>J .U f. - , •/.,..

> , \ '. The third clause pertains to Art .14 of the Constitution

• ^ placed equally, Ue have

examined this matter also earlier in this judgment and ue

have held that there is no question of differentiation or ,

discrimination between those who succeeded in a Group 'B*

Service and those who succeeded in Group 'A' Service in the

C.S.E, since it is a combined examination for various Services,'

candidates appear for one or more services , Elut their place^
ment in a particular service is based on the result of the

examination, preference indicated by them, the vacancies

available and some other factors, Consequently, if a candidate

has received lou marks and is allocated to a Central Service' ,

Group *B', he cannot be equated with a candidate allocateci

to a Group 'A'^ervice, there is clear distinction between

; the serjvice conditions , scales of pay in Central 3ervici3S,

: : u > J Group *A* and Group *B *, ^The latter are notyjalaced on an ecjual
:: ; footing and are in lower, rung than those allocated to Group *A*

: - Services^ the distinction beitueen Group ;IA r or :^roup'̂ ^

Services does not, in our opinion, violate the provisions of

- 5^ Art. 14 & 16 (1)7 «f the CoriiBtittitioh, The State adtiort >ih this J
regard cannot !>•, said to be bad in lau«
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Further.it uiU be noticed that thosB uho hav. qualifiec
for I.A.S. orl.F.S,, they are precluded frcm sitting or
competing for any^pther 8e.,„ice including Group 'A • service.

" '^'t'i^ticn is alreaoy there fos' years toVether becausS
the I.A .3. and 'l .F.S. ate a-t 'in# rfi'gWst paid

services in the

because cf the «%:^S'si&aiilf.'^6^

: > , t̂ts potrt that
there is a Sraat. u^certa|^ finlfts'̂ iV'if vaoanciss :
and the probaticnaiifW#^.kiii^i Sii,didate intends to
sit in the next C.S.E. irSi^^^6-t#,e^&jSi%,™nt to
exercise its executive power under Article 73 of the

Constitution to make rules to face a particular situation.
Exercise of such pouer is permissible. Ue do not find that

there is any infringment of Art. 14 of the Consitution in
exercising ths pouer under Art. 73 of the Constitution.

0 As far as the last clause is that such an order

uould be subject to judicial review. There is no denial of

this fact that the anendnent to Rule 4 hae been rtiallenged

before the Tribunal in these Applications.

Reference may be made to the decision of the

, Allahabad High Court in the case of RAVINDRA PRSAD SIWGM

CMyp No.11743 of 1982 decided on 2.8.1985

by a Division Bench, In a matter pertaining to recruitment

to the Central Service, Group »A» under the C.S.E., the

applicant Shri RavindraPrsad Singh was selected for

apjaointment in the Defence Lands and Cantonment Service
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^ Group 'A* and he claimed that ho had given his option for the |

I.A.S,, l.F.S, , Indian Police Service, Indian Income Tax

Service (Group A), Indian Customs and Central Exerciae^

Service (Group .A), the Indian Railway Traffic Service

/ ^ ^ (Group A) and the Accounts Service (Group A).

; :A CeS.E. Rules which underwent a

change in the year was also nade to

Rule 17 4, The Division Bench observed:

^Article 73 provides that subject to the ^
- provisions of the Constitution, the

• ^h® .Union extends to the

Batters with respact to which Parliament has
- it differently,

the power of the executive of the Union

is co-extensive with the legislative power
of. the Union» Of course, the executive
direction issued under Article 73 is subject

V to any law either in praesenti or in future
passed by Parliament

The Division Bench referred to the decision in the casf

of B.W. NAGARA3AN AND OTHERS Vs . STATE OF WYSORE AND OTHERS

(air 1966 S.C, 1942 para •) and quoted: #

"Ue see nothing in the terms of Article 309

of the Constitution which abridges tho power
; of the executive to act under Article 162 of

the Con^tution : without a law • It is hardly

necessary to mention that if there is a

statutory rule or an Act on the matter, the
executive imjst abide by that Act or rule and /
it cannot in exercise of the sxecutivi) power

under Article 162 of the Constttlition isnore
or act contrary to that Rule or Act>*

The Division Bench observed:

Ue, therefore, feel no, difficulty In taking
the view that Rule 17 has its source in Article 73

of the Constitution. Phbe this Is hsild, the / i
submission made on behalf of the petitioner

^ ; that the Rules h^e no statutory force is negatividV* !

"i-X. 'Ti'i .

•, ?vC-X

•; ^arts ••'to

nci;
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It Will thus be seen that the Central Services, Group »B« are

distinct and separate from the Services enunerated in

Group 'A' as uell as different from IAS and IFS, It has

been noticed that the I.A.S. and I.F.S. on the one hand and the

IPS on the other come in different categories and, therefore,

constitute different classes, Thus, these Services are differi-

ent from Central Services, Gioup 'A' and Grotip

An argument about*discrimination uas raised in these

cases . Unless the ofassi'flca^ion"fs "^unjust on the face of It.

the onus lies upon?%hica,f^ir£caj^¥>.i^^^^^^ the classification.

It has to be 8houir> by the aforesaid

classification is urifeasonabls arid viblative of Art . 14 of the

Constitution. Ue have already held that the classification made

in Rule 17 of the C.S.E, Rules is perfectly valid and justifidiitf

In the case of BIRENDRA KUmR NIGAPl AND DRS > VS.

THE UNION OF IWDIA (Urit Petitions No .220 to 222 of 1963

decided on 13•3,1964) the Supreme Court observed!

"If, as must be, it is conceded that the

exigencies, convenience or necessity of a particular
department might justify the imposition of a total
ban on the employees in that department, from seeking
employment in other departments, a partial ban which
permits them to seek only certain posts in the same
department cannot be characterised as illegal as I
being discriminatory, The nmte fact therefore that

under rules officers in certain other departments
are permitted to compete for a class I post is no:

ground by itself for considering such a variation as
as an unreasonable discrimination, violative of

Articles 14 and 16(l) of the Constitution as not
based on a classification having rational and j
reasonable relation to the object to be attained.
Of course, no rule imposes a ban on these employees
resigning their posts and competing for posts in the 1
open competition along uith 'open market' candidates,"

. - . ' ' /' i

• 1
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Ue ars of the viau that the lau laid down by th^'

Supreme Court abova uill also be applicable to the facts

of the present case. Putting"restrictions on certain

candidates who have airaa^ i" the examination

as in the praa^nt case from sitting in a future C.S.E,

' canno^ :ba tsirasd or infringing the

provisions of Art . 14 of the Constitution. Wore so,

: yhsn it i# neeassar^^ rules according

to the compulsions of circumstances and imperatives of

.n&Hbfiar'^cBiyidit^io^^ v-

C.S.E. Rules before J. ;;'

its amendment in December, 1986 u?s a beneficial legislation

and it could not be abrogated . Reference (jas made to the

decision ofi[Supreme Court in the case of ALL. INDIA REPORTER

KARMACHARI SANGH AND OTHERS Us. ALL INDIA REPORTER LTD.: V -

AND OTHERS ,( AIR 1988 SC 1325) . Their Lordships were

dealing with the Case of Working Dournalists and other -

Neuspaper Employees (Conditions of Service) sind fUscellanepue

Provisions Act, 1955 and observedS

^19 . The Act in question is a beheficiar
legislation which is enacted for the purpoae ^

of improving the conditions of service of the
, employees of the newspaper establishmBnts / ^

and hence even if i^ is possible to have two :
opinions on the construction of the pic-pvisibhs;
of the Act thiB bne which advances the obj^p^
of the Act and is in favour of the emplbyeea^^^?
for whose benefit the Act is passed has to be

accepted

The concept of beneficial legislation in respect of

• .'--'•''v.''

• •-• . ',1'

V
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• -Co
/. ... V. . . .

rules governing the conduct of competitive examinatipn?

cannot be on the same plane as legislation which
, t- S-'h-T. nu? j.^;; ;•••;•.,,.• 1 / ; •

is enacted f^|he.^pyrpQsf E^j3^in|̂ 0¥4ng,t^^^

of service: of it>re:^§ft:pi6yefei w^ establishments;^

. ' • -i" i '-0 ..i.Ti.A -io £)^o-n;: / . •• • '
The principle laid down in the cs^se of

A.S. SANGUAN (supra) entitles the Union Government to
, . aluCirKCC; -'t'rLj • • . • •

make, abridge, alter^§r]d% |̂̂ g^it}i03ru|B?;-iRf5exerci8e

of executive powsrtof the bnlHiha^sift^a matter of

competitive examination to choose candidates for Central

services, the concept of beneficial legislation will

/ be an enigma Ue have seen that there is an extensive

power in the Union not only to make law in exercise of

its •- power under Article 73 of the Constitution but

it Can always amend the rules or make new rules in

the exigencies of the situation and according to the

compulsions of circumstances; The concept of beneficial

legislation, in our opinion, is not attracted in such

' ' -4 =• ' •

a case^

, ••

•••'' • ' V;-

tr>^— -JV*. ~ iT •— ?J.«'
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An arQument was raisad that there;is hostil®

I ' -.' .1 > 7>L.'-f--'-,

f
Points Wo.6 and 7^

discrimination between'General candidates and the candidates

belonging to SC &sVt. jn the of opportunities ^^ "

to be availed by candidates be^longing to Group MV services. "

If we ©xclud^for^ C^^^^ the existence of .

.the second proviso to C.S.E. pules and consider

,v-s^l:a|U3l,?tfefe f'ind that General

caqdidiaties can ineke>t^ in C,S,E. whereas a ^^

; o 4 ^^ have.sAfmany chances so long he is

candidat«uas 26 years ^

•'..^•^;;;_,xrr,;^wbi;lje^4for age limit was 31 years.

Hence a S,C,/S;,T, candidatis was entitled to five more chances

then a general candidate. In other words, a S.C,/S.T,

candidate could sit in the examination until he crosses the

age of 31 years. The constitutional provision in respect of

S.C./S.T, is provided in Article 46 of the Constitution, It

' .^reads: • ^

"46. Promotion of educational and economic

Interests of Scheduled Castes, Scheduled Tribes

and other weaker sections,- The State shall

promote with special care the educational and

economic interests of the weaker sections of the VAy

people, and, in particular, of the Scheduled Castes /

end the Scheduled Tribes, and shall protect theiijT^ - ^

from social injustice and all forms of exploitation."

AS a metter of fact, the special protection given for •

safeguarding the interest of S.C./S.T. candidates is there

from a long time and it has not been challenged. Tbis does ' ;

not ensure an automatic service for the S.C./S.T. canclidate as
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♦ \ ^
he has also to compete and secure a position uhich will make ^

him eligible for being inducted into a Central Service,

The position has altered. After the induction of

the second proviso to Rule .4 of the E.SiE, Rules, this

brings about a change' inasmuch'W it- pl^^^^ only

on those candidates ^iVtf h^OB'^bW^ri^alii^cated to a particular

Central Sarv/ice/ ' There is in(^dtist^ri(it'id '̂bet^ general

candidate or a S.Ci/S^; "tencflclati-^ ha^ b^en allocated

to a Central Seruic'd'aftef'-app^ our opinion^;

the restriction uhrdh'had B¥in-^pfa6fea^^by'th&^^^^^ proviso

to Rule 4 is in re^pecf of'ti^o¥ei^'^hSi?xiatff^'v^ either

been allocated to a s^f^ce'" b^'^pp^ to a'fieritTal Service,

Consequently, these candidates competing further to improve

their career opportunities is limited to the extent permissible

under the said proviso read uith Rule 17 ofthe C.S.E, Rules,

Reference may be made to Rule 8 of. the C.S.E, Rules uhich »

restric1«" those candidates who have been allocated to I,A,S,,

I,r,S, from coirpeting again for any other service. That

restriction is there for a long time. That has not been
i

•• !

challenged. Similarly, the changes that have been introduced j

by the second provisos to Rules 4 and 17 of the C,S.E. Rules ;

haviB come because of the exigency of the situation and

circumstances, Ue, therefore, find no merits in the contention
.-i '

of the applicants that there is hostile discrimination between

general candidates and the S,C,/S,T. candidates*

Ue will take next point whether the rights given
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V ;v,uj-a.£ •

W-'l i-i '^ *'(1* ^

to S.C./S.T. candidates under Rul» 4Have been taken au '̂̂

by the 2nd proviso to Rule 4, Those S«C*/S.T,i candj.date8

uho have not been succeeded in any C.S.C, nor allocated

any iSBrvicB cancicbntlnue -ft^^ in the C,S,E, so long

Iv^as^tHey that includes ageuise alsp,

Hence, ithere is that right of the

s ,jc,/s^T> cahdi^

" t" A -•,/^:V,:;'.y,fV''-.How(iveri'^'^}^^ position..alters, they are'

ba-v3-.;2.o ,;i^:iPQated-qrr;8pppiii^ri-tfe Central Service, the.n ;,'

gij ..^stl^yAar®;;0n:}the iisame;^larrie:^:S^ other candidate , They

ni:^'.ir)'~meiil'^?;t''^i®?!:®'j'^l®®t~to^dthfl;Ci8-am^5r#strictions as any other

;>ai ncffs n-iir^d candidate the second proviso to Rule 4. In other words,

- 3 has come in Group *A* Service uill be eligible

to appear again for I.A.S., I.F.S, and I.P.S, as provided in

Rule 17, But those uho have qualified for I.P.S. uill be ;

entitled to sit for I.A.S,, I.F.S, and Central Services,

Group *A*. One restriction has certainly come in and that^

is, if he has been appointed to a service, then there is a

bigger restriction on him. APPPintment to a service comes

after the allocation is final. He has to join the service

and take probationary training*

A question is: while going through all this, b'e

. ^ I

• i

sits in a subsequent C.S.E. and gets selected to anothet

^'service and wishes to change his service./should h^ te 1 :

permitted to do so on the basis that Rule 4 of the C.S.E.

Rules gives him 3 attempts to sit in C.S.E. ? The respondents
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" Stand is that the ono^fil . f^nt#Or»nrhAn^ ^ S'^1^ '

m- -v./'
stand is that th^ Eeneral Government can ijnpos^e restrictions

in this regard as there is considerable uncertainty in I .

filling up of vacancies, interruption uith trainingV

enormous uastage of funds, time and even loss in gaining

experience, Sasideff ^the-candidate ^alsb stands to lose

seniority if heel®®\ve^ 0rie 'aftd jbi'ns ^ffnother

service, .•50'i«5^i5'7'rj O''.-

_ .. . ,„83^so>bn;^ii .;. r.. cS
Ue are of the view that the provision of second

proviso to Ruls 4o'iasonq gjijplifegbfeifri the case of S.C./S.T,

candidates uhQJh:av;e fbe:#n'^IjPde§feedT|o'or appointed

to I«P,S, or tpsCe;f!rtrislr:SjBgviifee§i®^Gt@u^"^AVft^der the

Union. We are of ±h®>uwiewf^hi^t ^tilie^efcig^nb MPringment in

the rights of the S.C./S.T, candidates if 4Ttet being allocated

to a service they are treated in the same manner as any other

general candidates. Ctheruise, it would be extremely difficult

to fill up the existing vacancies meant for S,C,/S,T,

candidates for in some cases, nothing uould ever be final

until a candidate completes the age of 31 years. Serious

problems of seniority uould arise. It would be wholly

inequitable to give seniority to such a candidate from

the first occasion when he was selected for a Central

Service. It would mean holding a post in that service, /

vacant for him till he signifies his assent or completes

the age of 31 years. It will also be inequitable in that^

case to give him seniority of the batch to which he was

allocated although during this period, he may not have worked

for a single day. Very many questions would be raised^i
each case and recruitment and selection to fill up the

S.C, &S.T, quota will be left uncertain and unfilledf ,



Ue are of the vieu that giving a larQe number of

chances to a S.C./S.T. candidate until he succeeded in C.S.E.
and allocated to that service is justified. But the moment he

I,. to a. Central service,
• - v .,G,roup* AVij he;:vsh;pul;f^:;bevtre^^ lines as any

^ ^ equitable
rv7butja^;sct;^air>v;t;T^at^ wp4.1dv;b^^ of S.C./S.T.
.,,,pg,n|̂ idat©s®•s^^^^^ of the administration

,;;,;.j,= .v:- H'̂ s-uell:.;^:S ;in? point - -

'v; \ ;acEoridinsl;y-#):

Ue must nou consider the question of seniority.

Having "held tha^^ seniority laid
•:vO:.iV"srs S'V± 3':^ • oa t'-jsxi

doun in the tuo'letters, referred io above, are unenforceable,

ue have
-• v.? s: - .;• •

AJ WWII ••••• wr.w — ^

iGrjio.h"': h 11;ij'•.i-. j. xu
ue have to consider uhether any relief be given to the

• • - ••; r? T'
.. W.i I ,l . '-M : -

- ..

•*- ••*'.' "i '••

on Hi ?-:-••-•

successful candidates allocated to one or other service in the

I,P.S. or G^oup 'A', if they have not joined the training or

abstained uith ., permission or under orders of the
• . have ... . •

Tribunal, since ue/held the above instructions to be.unenforce-^

able, the applicants must not suffer loss of seniority. Their,

seniority uould be maintained in case they join the service ;

to uhich they were allocated." In case, they have succeeded

in a subsequent Civil Service Examination ( i.e. of 198B or

1989), their seniority uould depend on the service they join.

CONCLUSIONS:

Having considered the matter in the above bunch of

cases, ue have come to the following conclusions!-
• • ! - • • • } '

1. The 2nd proviso to Rule 4 of the Civil Services
• ' • • • • j . • • : .:

Examination Rules is valid.

2. The provisions of Rule 17 of the above Rules ^re rj

•.also valid. .-.1

3. The above provisions are not hit by the provisions i

of Arts. 14 and 16 of./the Constitution of India?

4. The restrictions imposed by the 2nd proviso to



Rule 4 of the Civil services Examination Rules are not bad /

in lau, ^;X^; ^

5. (i) The letter issued by the Plinistry of PersonnelV
Public Grievances and Pensions dated 30th flugust^ 198B and in

Particular , paragra|jh' 3- "thferebf- and -par^ 4' of the letter

dated 2.1 .1989 , -ig3UBd''tiV thV C-a'dr"e'';E^)ntrolling fliithority,
r-iinistry of Railufe'y-s Bt)ai'"d')T ai'e2 'hfeid'--:tfe% b^Iifiad in lau

and unenforceable '';'-samil^r IVttets' issued -on' ^ dates

by other Cadre Controlitng-AWthdi^ are also- Unenforceable.'

(ii) ACandidate uho has been allocated to- :t:hfe I.P.S. or
to a Central services , qroiip ' A*_ may b^ alloued^-iS^^4t the

next Ciuil Services Exaniination, provided he is uithin the

permissible age , juithout ^having to resign from the service

to uhich he has been allocated, nor uould he lose his original

seniority in the service to yhich he is allocated if he is unable

to take training uith his oun Batch,

6. Those applicants uho have been allocated to the I«P.S,

or any Central Services, Group 'A' , can have one more attempt

.in the subsequent Civil Services Examination, for the Services

indicated in Rule 17 of the C.S.E, Rules, The Cadre controlling
*

Authorities can, grant one opportunity to such candidates,

7. All those candidates uho have been allocated to any

of the Central services, croup 'A' , or I.P.S. and uho have

appeared in Civil Services Main Examination of a subsequent

year uhder the interim orders of the Tribunal for the Civil

Services E>^aminatiOns 1988 or 1989 and have succeeded.,

are to be given benefit of their success subject to the

provisions of Rule 17 of the C.S.E. Rules, . But this exemption

uill not be available for any subsequent Civil Services

Examination,

In the result, therefore, the Applications succeed'only

in part - viz. , quashing of the 3rd paragraph of the letter

dated 30,8,1988 and 4th paragraph of the letter dated
( " .V- '.r

2nd January, 1989 and similar paragraphs in the

letters issued to the applicants by other cadre ^ ;

j:-j U'ie,
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controlling authorities. Further, a direction is. gi^en ,

to the respondents that all those candidates uho'.have- '

been allocated to any of the Central Services, Group

or I ,P ,S, and uho have appeared in Civil Services l^in

Examination, 198B or 19B9 under the interim orders of the

Tribunal and are uithin the permissible age limit and

have succeeded are to be given benefit of their succes^
subject to the provisions of Rule 17 of the C.S.E. Rules;

The 0«As, are dismissed on all other counts, costs

on parties^

(B.C, fTATHuW)
UICE-CHAIRnAN (A)

r\

(AMLTAU BANER3T)
CHAlRmw

Judgment pronounced in Court on

20th August, 1990 by Hon»ble>Ir. 3ustice

Amitav Banerji , Chairman,

(AniTAU BANERDlj
CHAIRMAN . ,


