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1. iVaether Reporters of local papers may be
dliovA'ed to see, the Judgemsnt?

2. To be referred to the Reporter or not? ^

ii^DGEMENI

The applicant employed as 3tor« Keeper, Dr. Ram

Manohar Lohia Hospital, New Delhi, filed the application

unaer ejection 19 of the Administrative Tribunals Act, 1985,.

being aggrieved by the denial of promotion to the post

of Mead Cl&rk.

2. Tne applicant has claxn,.d the relief that a direction
be issued to the respondents to grant hi™ his overdue
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promotion to the poot of Head Clerk at laast v;.e.f . 1.5.1988,

)

3. The facts of the case are that the applicant was

appointed as a permanent Store Keeper in the scale of

U.D.o. w.e.f, 25.4.1956. ihe next channel of promotion is

to the post of HeadsJlerk in the scale of Rs .425-700 (pre-

re'v/is&d). Tnis pobt i;. a non-se1ection post and is to be

filled by promotion on hundred per cent basis. 75 per cent
from

promotion is to be made/ the cadre of U.D,C./Jr. Accountant

and 25 per cent promotion is to be made from Sto.re Keepers

haviny three years' service in the grade. According to

the, applicant, there were ten posts of Head Clerks and

Shri Jaswant Singh who was Store Keeper promotee, has

retired as Head Gl-rk on 30.4,1988 and the vacancy vacated

by Shri Jaswant Singh being of the quota of Store Keeper,

should be given to him. There was' no reason to deny

promotion to the applicant as he had never been communicated
*

any adverse/critical remarks during his entire service,

career. The applicant also crossed E.3. vide order

catsd 5.9.1988. It is further stated that the applicant

was also issued a merit certificate for the dedicated

service. T:,us, according to the applicant, the denial of

promotion to him is arbitrary and discri^iinatory and is
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violative of Articles 14 and 16 of the 'constitution

of India. The applicant has made representations,

but to no effect.

/

4. The respondents contested the applicr3tion and

filed the reply.' It is stated that the applicant had

tte right to- be considered by the D,F.C« as and when

th? regular appointment in the impugned grade is made.

The quota of 3to• Keepers is only 25 per cent under
N '

^ the Recruitment Rules. The claim of the applicant will

be considered and placed before the as and when

regular appointment in'the grade is made. The application,

according to the respondents, is premature.

5. It is further stated by the respondents that-the re

are only five posts of Head Clerk which have been filled

up on the basis of modified Recruitment Rules of 1977.

-snri J.jsv.'ant Singh has since i-atired, so also Shri Kuldeep

Singh and ths posts which are lying vacant, have been

filled up by ad-hoc arrange,® nts . These two posts shall

be required to be filled up by appointment, of a Store Keeper

their seniority-cuin-fitness.
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The applicant could only be considered v.'here the post

falls vacant at the point reserved for Store Ksepsr

by providing 3;i ratio. The applicant has not been

denied promotion, but he shall be considered along with

other eligible Store Keepers on the basis of reconnendations

of the D.P.C. The applicant vjas given an adverse entry

in the year 1987 and it was communicated to the applicant

in Junti, 1989» The applicant has also b'--en chargesheeted

by a ;Ve.mo of charges dated 9.4.1988. Shri Jaswant Singh

was appointea as Head Gli3rk against reserved quota

for btore Keeper and has since retired. The claim of

next Store Keeper can only be considered against the

point reserved for Store Keeper at tne appropriate time.

T^ius according to the raspondents, the applicant has no

case and the application is liable to be dismissed.

6. We have heard the learned counsel for the parties
^ . haveat length and^yore through the record of the case. The

Recruitment Aules,. 1973 filed by the applicant go to show

that the post of Head Clerk is 1Q3 per cent promotional

non-selection post and 75 per cent of tne posts are filled

up by promotion i rom u,i_^,u./Jr. Accountants with three years'

service in the grade and remaining -25 per cent posts
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ara f i 11ed up by•pro mo t ion fromStore Kee pers aving

three -years' service in the grade. The Dapartmentai

Promotion Comnittee consists of Consultant in Medicine and

burg3ry~uhairman and two other msmbers of hospital staff-

one Deputy Medical Superintendent and the other Administrative

Officer. The number of posxs of Head Clerk shown in the

a-acruitment Aulas of 1973 is thr-.^e and the applicant

has seated in his application that there are ten posts.

But the respondents have categorically stated in para '3.4',

that there are only five posts of Head Clerk and two posts

of i-ioad Clerk are lying vacant which are ba ing managed by

making ad-hoc arrangements. It is also stated by the

respondents that out of thuse two posts, one is required

to be filled up by -appointment of a Store Keeper on the basis

of seniority-cum-f itness . One Jaswant Singh who v/as

promoted from the grade of Store Keeper as Head Clork had

Since .retired and the applicant has laid claim to that post

after his retirement on 30th April, 1988. The contention

of the respondent is that the D.p.C. has not yet been

constituted and at the appropriate time, the process for

rilling up the posts will be taken up and the applicant shall

be considered in his ..iue turn along with other Store Keepers

eligible for consideration on the basis of senioritv-ci^j-

xitness. i he respondents, therefore^ have riot in any v-jay'



denied promotion to the applicant and categorically stcited

that v^«n the process for filling up of the poses is taken

up, the applicant shall be considered along with other

btore Keepers and in this way, it is argued by the learned

counsel for the respondents that the application is

premature. Thus there is no bar for consideration of the

applicant if he is otheriA'ise eligible for being considered

for thei promotional post of Head Clerk. A direction in

this regard, therefore, as per own showing of the

respondents can be issued to them.

7. The other contention in the applicc.tion is regarding

non-communication of cert.ain adverse entry to the applicant.

stated in the counter by the respondents, the applicar

in his A.C.R,
was given adverse entry/for 1987 which was duly communicated

to him in June, 1939. In the rejoinder h,«

^has'V stated that he has already.made a representation on

20th July^ 1989 against that adverse entry, but the same

has not '-yst-'biift disposed of. jt is also stated

by the applicant in the rejoinder that the late communication

of the adverse entry in 1939 is an after-thought. However,

the late comm.unication by itself will not expunge the aduerss

remarks given to the applicant unless and until . the
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ropresentition filed against thess remarks by the applicant is

dscided in his fa\/cur. Again, the cas® of the applicant for

promotion on ad-hoc basis uas not considesrBd and it appears that

the post fell vacant on the retirement of Jauant 5ingh on 1,5.88,

uhils the applicant uas already strued uith a nemo of chargssheet

undsr Rule 14 of the C.C.3.(C.C.A.)Rules, 1965 on 9.4.88 (Anne-

xur«-R 1 to t he, count ar), In the representation made by the

applicant on 20,3.1989, ha has also mBntioned about this charge

sheet (AnnBXur«-A 2), In tha rejoinder filed by the applicant,

he has also admittsd the fact that ths enquiry proceedings are

pending uith the Enquiry Officer and the department has not

^ furnished certain documents to the Enquiry Officer, It is,

therefars, euidont that non-promotion on ad-hoc basis in the casi

, of tha applicant in uieu of the enquiry panding against him uas

not uithout reasonable just ification. The regular D.P.C. has not

bean held so far and so th® case of the applicant in no case has

gons by default. The applicant has a right to be considered for

promotion but he cannot have a right that h« must be promoted to

^ the post of Head Clerk.

8, In uieu of the aboua discussion, the application is

disposed of uith the direction that the respondents shall at the

earliest and in any case uithin six months hold the D.P.C. to

fill up tha uacant posts of Head Clerk and consider the applicant

also as one of the candidates if he is otheruise not disqualified

The other reliefs claimed by the applicant are disalloued. There

shall be no order as to costs.

(a.p.sHrtRm) (p.c.3rtiN^ \ ^
MEMBER (3) MEMBER (A)


