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CAT/7/A2

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

- NEW DELHI A\\”
-—
0.A. No, 1936/89. 150
XXX XN /
2\, 29>
DATE OF DECISION
Shri P.K.Shukla : ikﬁﬁpnam Applicant
Shri G.D.Gupta Advocate for the Petitionar(s)
Applicant
Versus
Unian of India.& Others Respondents ‘
shri Be.X.Aggarual Advocate for the Respondent(s)

The Hon’ble Mr. . J»P. SHARMA, JUDICIAL MEMBER.

The Hon’ble Mr. ——

Whether Reporters of local papefs may be allowed to see the .Iudgerilént ?
To be referred to the Reporter or not ?

Whether their Lordships wish to see the fair copy of the Judgement ?
Whether it needs to be circulated to other Benches of the Tribunal ?
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JUDGMENT

The grievance sf the applicant under Sectian
19 af ths Administrative Tribunals Act, 1985 is to
challenge the Qalidity ef the order dated 4~5-1989
- transfarring the applisant fram Neu bmlhilRailuay'Statian
ts Sanapa§ Branch Line in the Delhi Divisien, Narthern

Railway as Senisr Ticket Callsctar,

2. The applicant claims the relief af guashing
the arder of transfer sf the applicant and declaring
the applicant entitlsd ts centinue to Wwark as Senisr

Tickst Callectér, New Delhi.
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3. Th2 relsvant facts are that the a#plicant
jained the Rallways as Ticket Casllecter under pMughal
Sarai Divisisn in March, 1982 and in May, 1983, he was
trans?;rred te 0ld Duslhi Railway Statisn in the same
capecity under the Delhi Division, Sama disciplinary
uere initiatsd
pracesedings/against ths applicant by the Assistant
Traffic Superintsndent, New Delhi and by the araer'datga
26th Jdne, 1984, the increment of ths applicant in ths
Qrade ;F fs,260-400 was uithhald fer a periasd of ana‘year
which has been assailad by the applicant in JA 338 af
1986 and has succsed=d in g=tting that sresr quashedvv
by the judgment datsd 28.7.1987. Sometimes in 1985
again? a2 chargeshest was issusd ts the applicant fram
the Statien Superintesndent, Dalhi and the increament sf
the applicant was withheld Far_éix manths frem May 1, 1986,
The applicant assailsd this Order by filing an applicatisn
ne,337 af 1986, which is still pending in the Tribunal.
The applicant has alss filed same Contempt procsedings
[pesszd in 0A-338/86.  Again by Lhe erder
for non-compliance of the ordsr/dated 17-10~88, the
applicant Qés transferred fram Jld Dalhi Rallway Statisn
t?'Nau Delhi Railway Statign., The applicant had filed
ansther application ne.400/86 for denying him prametisn
as Assistant Cenductar bmcaUScfin tﬁs meantime the aéplicant
was transferred fram Mughél Sérai Railuway Statisn ts
main Delhi Railway Statisn and the same is alsa pending.

‘af
Again the applicant was given ansthar pmnalty/hithhalﬁing
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af increment fer 2 years vide Order dated 29-1-1986

| and hs . . alss assailed that erder in OA 9B/87 and the
same is alss pending befers the Tribunal. Hewever,
subsequently this penalty was withdrauwn as ifwuas
substituted by & penalty of Censvyrg The applicant filed
ansther Original Application alsng with his father, Shri-
Gauri Shankar Shukla for transfer af ths accemmsdatien

in passessicn of ths Féthmr af the épplicant in the namé
af thé applicant as the father of the applicant was alss
in the service af the Railuays 3nd sinces rstired. That

casez 1s also pending befure the Tribunal.

4, » In the wake of thz abave circumstansas; the
pres=nt impugned srder ef transfer‘ﬁatsﬁ 5-5-1989
(annexure A=II1) has been passed though the applicant
allegzs that he did not fgcﬁiue‘th@ sama. The applicent,
sn 3-5-89, was asksd tu perferm cduty at Gate ns.5 af

New Delhi Railuay Statisn., While the applicant was daing
duty at Gate na.5, the applicant Féund‘that Genesral
Manager, Nertharn Railway, Shri J.Rzjgcpalachari passed
thraugh the szid Gate. The Gzneral Manager, as stated
by the applicant; said "YaQr Name is P.K, Shu%la", The
applicant replisd in affirmativs-en which the Gensrasl
Manager further said "I have heard about ysu much, I am
gaing to transfer you fram here, Then f will ses what yau

will go. VYou navs filed many casss against the Ralluays®.
The applicant asked abwut his fault, thsn tne Ganeral
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Manager said, "My sfficers uill_find cut th= same”., Tha
epplicant immediately nave the same in writino to the Chief
Tickst Inspectsr(CTI) sn 3rd May, 1986 itself {Annexures
A=II1 and A~IV). Thae Séni@r Divisisnal Csmmércial
Superintendent, Shri Katara tsld khixxyker the applicant

at abasut 5 P.M, that he has be=n transferrazd ta_Branch
Line, Scnepat. The aspplicant theresafter f=11 sick fraom

Sth May, 1989,

5. The applicsznt assalls his transfer crdar on the
orsund that the gutharities wars prajuéiceéagainst the
applicant. The applicant has filed many applicatians
challenging various érdars passed anainst him bs=furs ths
Tribunal which »irritetaed the respondsnts and so the
transéer arder Has Egan passed in = malafiég, arbitrary
and illegel manner. The trané?ar has pzen affected not
becauss of administrative exigancy or in the normal
ceurse, The ssid transfer srder is nst benafide because a
: cmaoloyeus staying
number of simllarly slaced fat New Delhi Railway Statiaen
have stay af much langsr duratisn then that of the applicant,

are allsued ts cuntinue at New Delhi Reilway Statisn

vide AQnsxure A=IV,

6. Tha r@spanéants contended this application and
stated in the reply that the applicant came to Delhi
Oivisian, Nerthern Railuay an mutUal{transFar fram

: Eaﬂtﬁ‘.-.S/‘
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Castzrn Railway. It is further stated that uwithout the
preper filing of the applicaticng. ths respendents have

nst varifiéd that the applicant has filed applicatisns far
certain grisvances before the Tribunal. It is further
stated that ths applicant has been given regular incrémants
since May, B2 ts May, 36 and arrears hava since been paid

to him as gu;éant frem the service records. The transfar

sf the applicant frem Dazlhi to Neuw Delhi is in tha interest
of thg administration as well as in public interast. ‘IES
further stated that transfer erﬂarsjhava Eeen issued zne
cammunicatsd £® the e2pplicant and - Sgnepat is situated

en thse main Delhi-Ambala Lins. -It is saig that the aspplicant
has made fabicatisn and csncectisns tao malicn ths senisr-mast
éffic@r, wha is incharge sf the Naerthern Railuay. Accarding
te respundents, it loaeks very sdd and absurs fear a General-
Manager te came aut with a threat to a Ticket Csllactsr at
the Gat&. The applicant furthar has nat stated in the appli-
catien uhether Génaralumanager Wwas alans at £h@ tims of
giving him threat asr theyﬁoara ether gFFicsrs, and if sz, wha
wars they, Thus, the allegatians made in the appiicatian are
tatally denied, It is state@ that there is ne malafide in

the transfer agrder and the Gensral-Managsr daoes nat knsw the

applicant persenally. Heuever, it is stated in the counter

that the Gensrzl-Manager, in a surprise check, faund tha
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applicant negligent an dutj in the perfarmancs of his
efficial dutiss at Gate Ne.5, which is an impsrtant

Gate at Nau Dslh? Railway Statisn and impartant dignataries
pass that Gate. fhebtransFmr srder has besn passed in
.thm administrative exig=ncy and there is nu vielatian of
A=-2ticle i& and 16 af the Canstitutian, 1t is fsr the
aéministratian to place a right parsaﬁ at é particular

place ts give preper service to the public.

7 The transfer erder filed as Annsxure ﬂ«I'simply
shaws that ShrilP.K.Shukla, Senisr TCR is tréns?arrad an
administrative qreunds énd posted in the same capacity

at Ssnepat againsﬁ existing vacancy. 1t is further
.stated that the transfer @fder has been passed with the

appraval af ARMO and Senisr DCS.

8. I heard the learned c sunsel fer the parties at
length, The learned counsel for the applicant in the
light sf the facts sf this case: alremady stated sarlier
in the earlier part of the judgment, argusd that the
trans?ar.has been effected aut =f some prejudicas’

and, in this cennectien, refesrred to the talk betusen GCeneral-
Managﬂr; Shri Rajéepala Chari andg the applicént an 3rd
May, 1289 at 5 P,M., at Gats ns.5 at New Delhi Railway
Statian. In this centext, the applicant has placed
reliance sn a note written te C;T,I. én the sama dats
(annexure 4-IV). The affidavit af CTI, Shri S.C.Mittal

dated 15-1-30(Annexure A-11); and of Shri S.N.Sharma
) |
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CIT (Annexure A=-II1) and of Shri Jasbir Singh dated
9.1.90 (Rnnegure A=I11). . Anainst this versien given by
the aaﬂligant, the respundents, in their csunter, have
stated in para 5 (d—i) that Genefal-manager was 8n surprise
check end found the applicant nsgligent sn duty in perfarmance
af his afficial dutiss at Gate ne.5 uwhich is an impartant

P

Gete at Naw Delhi Rallway Statien and impartant dignatsries
pass that Gata.‘ The leaarned ?&Uﬂs&l for the rgpplicant
peinted out that thes Gsnparal-Managsr, Shri Rajospala Chari,
thaugﬁ he has impleadad as respondent nm.S;.éid net
caunter tha assarticns in ths applicatiocn against the
Censral-Manager., The lSafn@d caunszl pointad sut that
“even in ths caunter, a findina that applicant was ' negligent
on duty, has been given uitheut an inquiry which is
punitivg and as such, tha transfer arder amsunts taz a
punishment passed . .y withaut helding an inquiry. Tﬁe
learned c sunsel has-placed reliance zn thes autherity ef

, ' ef
K.K,JINDAL ramparted in 1986(1) ATR p.304, in suppsrt/ths

fact that the s

]

Tson

4]

whe ara senisr at the statien

and cantinuing sinca 1951 and before the pasting af the
applicant at Delhi in August, 1988, as made clear by
annexure A-IV and specifically referred in para 6 at
page 16 mé tha‘ﬂriginal Applicatisn, the transfesr has

been offwcted by a pslicy ef picking and chessing and

Cmntd...g‘/—
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such transfer is diseriminatery in the @reéent case like
that ef the case of K.K.J;NbAL (supra). 1In reply te

the sa&did 5rguments, th@ laarna@'caunsal far the
raspendents argued that the Ceneral-ﬂahaga;-is the
highest autharity'having ggmut-g Divisisns under his
cahérsl aqﬁ nawhere in the applicati@n is stated that
Shri Rajg@@aia Chari'ﬁas knsun ta the app;icdnt fram
bé?@re. It was édly a.sufpgise.ahack/gisif when ths
General-Manager has feund the applicant ssmeuhat
léaficient in'the disehar@&Nﬁf the dutiss amsuﬁting ta
nagligencalin due parF@rm;nc; of auties and sz in that
@uant,itha awplicant has'b@én transferred fé a nearby
placs, Senepat, It is far fﬁe,aﬂministratién ta place
a right persan at a garticuia; place.ta give preper
séfvice t§ the public. Tha quastién sf discriminatisn,

therefore, in such a matter dees net arise.

9., . Analysing the rival cententisnsg of the parties,

it is evident thaf'Gensral;ﬂanager holds the highest

pest ané i?ast exXpected tg inddlg@ in é behaﬁiauﬁras

has Begen alleged by ths applicant. Testing tﬂn versien
af fhe applicant himsalf'and camparing the vsrsién given
givan'gy the 3 persens !;; who Filsd offidavit in

sugpert ef the yersisn af the aaplicanf, there is material
centradictisn in them. The versisn sf the ap@iicant,

Annexurs A-1V, daes net mentian that he has Been transferced

lx. Cente...9/- |
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ts Sonepat and enly mentians ths fact that .he - will
be transferred sutside as many cases have besen filed
Affidavit
by him. Shri S.C.Mittal, CTI in his{Annexure 3-II1),
depossd "1 am geaing te transfer you outside DelhiA
- Sunepat = - =", (Jther depenents, Shri 5.N.Sharma
desesed that at 7 PM, the Gensral-Manager czme alang
with CTI; Shri S,C.Mittal and Senisr DES and "asked-
the DCS t¢ transfar P.K.Shukla.to sutside.®™ ' The 3rd
depenent, Shri Jasbir Singh dspssed that "you have
filmd many casss against ths Railvuay. Uue a?@ transferrine
sutside. Thereafter ths saie man asked TC, Shri P.K.
Shukla Sala, Bleaedyfasl." This Jasbir Singh was a

& Casual passanger wn 3-5-89§ was guing to Agra by

Malwa CxXpress, He get his ticket preparsd by the

applicant. Whsn there is a differsnce af versisn in
the swn evidences af the applicant, then the raquirs-‘
ment desired by the lesarned caunsel for the applicant
that the respendent ns.3, Shri J.Rajgepala Chari shauld
haue’c;ntrsvertad thesea allega#iwns lesas much of its
wasight. & fact is acceptable if it is cersberated
@nd.similarly a fact becsmes incredible when it is
centradicted in material particulars, The versian af
the applicant, therefsre, that hé was pulled up by
General~Manager in a manner urged in ths applicatisn

fails. The applicant is alses an-intarested psrsen in

i@ Cantd,.,10/~
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this mattsr. Gensral-Managsr &f the Nerthern Rallway

had ne dir=ct cancﬁrh either with the gunishment impassd

. - 4 » 4 1S
marliar an the applicant  sr in any way cams ints pilcture
earlisr ts this impugned srder af transfer as it has not

been sheouwn thet in the earlier applicatisns alse, the

- .

'G@neral-manager was having seme2 say which ended in
ima&sing’penalty an the applicant. The versisn of the
raspandents given in the counter in para 5(d-i) is,

therefsra, mers aceptable and is warthy sf credence.

13, The lzarned counsel fer the applicant alse argusd
that the finding given by the Gesneral Mansger that the
applicant was fsgligsnt iﬁself ameunts ta‘a punutive
%inﬁing and in this cennectian rafer:gé to the case af

Full Benech KAMLESH TRIVEDI V. INDIAM COUNCIL OF AGRICULTURAL

\

RUSERRCH & ANR., reperted in FULL BENCH JUDGEMENTS CAT
{ 1936=1989), 1989 aditian»at page 80. Hewsver, B#ra 3
~af the judgemant of that case dues netl help the applicant
at all thch is relied By the learnsd ceunsel for the

applicanﬁ. Para 13 af the judgement is repraguced

bzlou?

{
"It is, therefsre, clear thatK.K.Jindal's case is
not an autherity fer the prepssitisn that when cem-
plaints are rzceived and the exigsncies of service
require that a transfer be mades, an inguiry must
necsssarily be held intes the camplaint bsefare
transfer is srdered. Ner did it lay dewun that if a
transfer is made sn raceipt of a camplaint, it wsuld
necessarily bas deamsd ts bs penal in natura, All
that it laid dewn was that a finding as te miscenduct
and a finding which attachss stigma to the
empleyce not preceded by an inquiry and arrived at
Behind the back wf the emplsy=e cannst form a
valid basis for an arder of transfer, "

'VJLQ/ Cﬂntdn..']/l/“
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11, The Full Bench in the abeve nzted case alss

abgssrved in para 18 sf page 93 as fegllsus -

(%)

"8, In view of the abeve discussisn, we held
that any erder &f transfer must (1) be in public
interest and in the axigency of service sn admini-
strative grsunds. (2) It must nst be in czlsurabls
sr mala fide exercise af .psuer. {3). It shauld nut
be arbitrary. (4) It must be made by a cempetent
authority in accardance with tha rulas and the
instructians, if any, gaverning ths transfar
palicy. But haw far a transfer pelicy is
mandatary, we express ng. 3pinisn in this case.
That must depend sn the ysrding intendment af the
instructisns embedying the transfer pelicy. (5)
The transfer itself must be srdered by a’ campetent
autherity in besnafide sxsrcise of the psuer.

(6) It shauid net be a "fixed® transfer ar for
settling scems. (7) Hawsver, marely bacause
transfer is srdered cn complaints ar after an
inquiry inte the guilt af the emplayese, it cannst
bz said te be Dy way 2f punmishment. (8) The
principle that Yjustice shsuld not anly be dene
but appear to be dene' is not Sontravened if
transfer 1s made without any further inquiry after
2 penalty is impassd in a preper disciplinarty
proceedings. (9) It doss not amount té a deuble
jespardy. .

12, The cantention éF the learned ceunsel sf the
respondents is that ne stigma has been attached ts the
cazreer af the gpplidant and it is the ebservatien of the
supsriar afficer at enz particular time when he was an
surprise inspectisn that the applicant was deficient

in the discharge af his dutiss, The applicant uas net
proceeded yilth an inquiry. Mmraav@r, as stated in

the sarlisr part af thes juegmént, an 3-5-1989 itsalf;
.th@ra Was ne ®8ccasisn te ihdulge ints such a discsurss
as alleced by the applicant. The applicant had already

been transferred within Delhi frem Delhi Railway Statian

l@ Contdes.12/~



te Naw Omlhi Railvay Station on 17-10-28, After this

transfzr, the applicant has nst filsed any applicatian

as thz same has nat been averred in the applicatisn far
if

redress af any grisvance. Even ghe Gensral-Manager

had any animus against tha asplidant, then there.uas n:z

r2assn why: a persan who was all campetent caule have

waited s lomg for adeopting a vindictive attitude,

13. A finding normally is given after cansideratian
af semm facts. The csntentisn of the learned ceunsel
is that a Finéing_hgs bezen arrived at that the aspplicant
was neglicgent cannst be sustained. In fact, the
applicant has not beesn pracesded ;ith any inguiry and
only has baeﬁlmaée te ge tz ather place sn transfer en
aéministratiualgr&undam The transfer srder, Annexure

R=I, 1s clear on this pszint.

- 14. The contention of the learned csunsel that Seniczr
at the Statian are still living and ths applicant whase

junier at the Statien has v=zen transferrsdNas ng basis

n

at all, Thaugh, this has to be kept in visu but it was

far the administratisn ts place a parssn at a praper plzce,
nat

This was fths only psint taken in K.K.JINDAL's.case

{supra). Thers uers sther pasints alss. Thus, it

cannat be said that the applicant has bsen discriminated

in any manner, whatsesevar,

3.
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- 15. Tha/laarneé counsel for the respondents has also
differentiated the case of K.K.JINDAL and it is needless
te narrate all thass facts befause the case of K.K.J;NDAL
is baseé on different facts. in ths prassent case, thers

- ‘ is simply: srder af transfer frem New Delhi te Senepat.
The applicant was transferrsd to 0ld Daihi Railuéy Statian
as Ticket C@llaétsr inv1983. Iﬁ Jctebesr, 1888, the
applicant has been tranaF&pf&d frem 01d D=lhi Railuay
e Statisn to New Delhi Railuay Statiur%. -The applicant has
| /in
filed varisus applicatisns in 1986 snd 1987 but/none of

those y=ars, the applicant was picked up far transfer.

Ths applicant cannst have a grisvance sn the accsunt Bhat

‘tha gpplicant has been discriminated/Se¢ Gujrat Llec,3pard
va, Atma Ram and JJII vs H.N.Kritaniap, AIR 1383 SC p=-1436

- p=1774 respuctivelyj.

16 In view of the above facts, we find that thers

is ng ferce 'in this application and the same is dismissed,
The stay ordsr is vacated.

In the circumstances, ths parties te bsar their

. (3.P.SHARMA) < S
pkks 4 JUDICIAL MEMBER, >\ > 2>

auwn csests,



