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Whether Reporters of local papers may be allowed to
see the Judgment? jzo

To be referred to the Reporters or noti’y<g

I'z..’\
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i NI

{of ihe Bench delivered by Hon'ble Shri F.K, Kartha,
Vice Chairmen(J)) '

The ¢pplicant is acggrieved by her nuﬂ—rpp01ntmenu to

Junior Administrative Gradé of the Deihi, Andaman and Nicobai

Islands Civil Service (DANICS, for short). QA 1140 of 1989

filed by shri P,C. Mishra and GA 1202 of 1989 filed by Shri

M.N. Mathur also relate  to the s<me issue. the facts of

«

[ma

each case are different, iz

is not proposed to deal w~ith these

cases in a common judgment, though 21l the three spplications

weie heard together,

<L L ) Ao . - -t -
Al the outset, we may briefly mention che relevant

rules. Initially, rules were made called the Delhi, Himachal
Fradesh and Anddman and Nicobar Islands Civil Service Rules,
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1965, They were repealed by the Delhi and andaman and
Nicober Islands Civil Service Rules, 197. (1971 Rules,

for short). The 1971 Rules have peen amended further by

fﬁé Uelhi and Andﬁmanvand Nicobar Islands Civil Services
(Amendment) Hules, 1988 (1988 Rules, for short); Schedule

to the 1971 Rules was subgtituted by another Schedule by the

1983 Rules which .was further émended by the Delhi and

) [

Andemen--and Nicobar Islends Civil Jervice (Amendment Rules,
1989) (1989 Rules, for short). The issue arising for
- . D</ E ) . . N )

- consideratiopfre letes to the ifterpretation of the 1971
Rules as amended by the 1988 RKules and the 1989 Rules.
2. The 1971 Rules follow @ familiar pattarn., There
is provision for constitution af the service (DANIGS), its
authorised permanent strength, Methods of Yecruitment, Direct
recruitment, recruitment by selection, initial constitution
end zppointment to selection grade, among others. The
amendments'maoe by the 1988 kules and 1989 Rules, so far as

are &

theyépatezlal'in the present corntext, may be sumned up as

follows in the form of a compdrative chart end the changes

1
made have been underlined.

1971 Rules 1988 hules
Deéfinitions
~ f 3 P, ] . - ' .
%Ulc 2(d). The expression hule 2(d). The expression
chmbgrfof the Lervice# has “lember of the Service“means
een defined to mean a a ger BP0 int i S
C 3 person a ‘te n a
person appeinted in & cu%:Eantivgpgiffi?tln*; 3
sybstan: I S e CLLY Lo any
@ggg;“nkiggﬁcdpaclty to cf the grade of the service
siiher Grade of the . and includes & perso 0
service and includes a 2 ppoind Tobitio
CErSOR abrad obad o . appointed on probation to
person ¢ppointed on piobation siade II of the service
¢c Grade II of the service. B
S—

E-.............________._f _
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Tule 3. Constitution cf
Service and its €lassifice-

Rule 3. Constitution of Service |

]

’ .

i tion
i

;

¢

Service and its Classification

(1) On and from the date
of commencement of these rules !
there shall be constituted & :
centrel service .to be krown ds
the Delhi and Andamand and
Nicobar Islands Civil Serive.

(ii) Ihe service shall -have-
two grades, namely, _
(1) Grade I (sSelection Grade);
and -

(2) Grede IT |

2. The sexrvice shall have the
tollowing three grades,

J
i
1
3
i
;
J
31 namely,

(i) Junior Administrative
Grade;

H
i
1
4
)
S
2
. S : (ii)Grade I(Selection
_The posts in Grade I - @ Grade); end

(1i1) . e
shall be Central Civil Group 'A'3 (iii) Grade II
posts and those in Grade I1I shallgs. The posts in Junior
be Gentral Civil Group 'B' postse :igqministrative Grade and

, ' ' 1 Grade I shall be Central
1Civil Service Group 'A' and
those in Grade II shall be
tCentral Civil Service
: Group 'B!' posts.

ol w8 aDnT e

Part II Authorised permanent jPart II ~uthorised permanent
strength of the service and _the ‘¢ strength of the service _3nd
strength of the service +the strength of the service
1
"Rule 4(1i) The authorised mHule 4(1i). The authorised
permanent strength of the servicej permanent strength of the
and the posts included therein !} service and the posts

shall be as specified in
Schedule I. =

included therein shall be
as specified in Schedule I

(ii) The strength of the post
in Junior Administrative
Grade shall be as specified
in Schedule I.

CB D v o8 -. DS D

S TR I |

Part VI. Initial constitution of 2Rule VIi. Initial constitutior
service and initial appointment :of service and initial

of persons to the service. ~  jappointment of persons to the
Qservice. .

Rule 17. The sexvice shall

include persons whc immediately
pefore the commencement of these
Rules -were members of the Delhi,
Himachal Fradesh and Andamén and
Nicobar Islands Civil Service but:
who are not allocated to the cadret
of Hlmachal Pradesh Civil Service%
under sub-section (4) of :
Secticn 40 of the State of
Himachal Pradesh Act, 1970.

o

same &8s in 1971 Rules

Dt wh A

ave YT en
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Rule lS..AgpointmentsA Rule 13, Appointments.

1
]
R 1
!, ,
All cppointments to the 141l appointments to the service
Service shall pbe made to ;shall be made to the Junior
Grade I or Grade II of the ghdministlative Grade, arade I
Service and not against any i1or Grade II of the Service &and

specific post included in mot agsinst any specific post
the Service. rincluded in the Sernvice.’

[Py

-on the basis of seniority
~subject to fitness. Frersons|

Rule 30, Fay and allowances jRule 30, Poy and allowances

(1) The scale of pay 11he scale of pay atteched %o
attached to .the service ,the cservices shall be as fol70N°-
shall be as follows:-

(i) Grade I(Selection

(i) Junior Administrative

|
]
'
Grade) Bs.1200-50- % Grade .
1600. o 85 4 3700 15=4700= 150~
(ii) Grade I1 (glme ; . 50003
: sca le) RS 50—uO— 3 . 2y . o a2
740-35-810-EB~35~ 1 (13 Eiégz I(wselection
880~40~1000~E B=40- } Grade)
1200. § B5 ¢ 3000=10C~=3500= 125
' ; 4500.
i (iii) Grade II
§ s o 2000=60=2300-E B~ 75 =
: 3200=100=3500 .
Rule 31, Appointment to LRu‘e 3l, Aggointment to
Selection Grade aJUthI‘hdmlnlStI”tlve Grade andt

’ v Selection Grade
1) Appointments of member

ey

ba : G (LD AppOJntmentséf members of
ggl&?iiggFé%ggeCZhggi-be' Service to the JUnior Adminis-
made in consultation with {frative Graede shall be made by
the CSmmissioE (Union .piomotlon on selection basis

bn the recommnendation of the
pelection Committee. The
r composition of the Selection

Fublic Service Commission)

appointed to the service SConmlttee shall ke as unders;=

under Rule 17 who were { (1) The Chairman or a
appointed to the Selection Member of the UPSC -
Grade of the Delhi, A ‘ Chairman

Himachal Fradesh and {

Members

(ii) An officer of the
liinistry of Home
Affairs not below the
rank of Joint
Secretary to the Govt
of Indisa;

Andamen and Nicobsr Islands
Civil Service shall be

deemed to have been appointed(
to the Selection Grade of (
Delhi and Andaman and (
Nicobar 1Islénds Civl Service,

(iii) The Chief 3Jecretary,
Delhi’ mdmln;sbrctlon,
and

(iv) The Chief Secretary

cf the Andaman and
Nicobar Administretio
or an officer of the
Win. of Home Affairs
not below the rank of
Joint Secretary.

2., An officer with & minimum o

five years of reqular seivice i

Grade I shall be eligible for

b

eing considered for promotion
to Jr. Adninistrative Grade .

FNENETN N e T ¥ o GO
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schedule 1 -

A‘Q;97L_Rules'and 1988 Rules){
The authorised permanent

strengih of the service
and the nature of the
posts included in it are
as follows:- '

4 . -

(Not repfoduced),

Schedule I
(.L989 Rules)

he authorised permanent atlength

f the service and the nature of

he posts included in 1t are as
&ollows.- .

o = e

Sanctioned strength

1, Specific posts under 250
De lhi Administration.

2. Spe01f1c posts under . 15
Andaman and Nicobar
Islands Administration.

training reserve

\

{

{

I

\

(

(

(

( |
E . Deputation, leave end 87
( -

( Total=
(

I4

\

{

Y

{

{

A

/

{

(

352
Eeserve
i) Deputation reserve 33
124% of 265
ii) Leave reserve 10% 27
of 265
111)Tra1n1ng Ieserve : 27
( 10% of 265
( Totel= 87
( _—
(pPosts in the Junior Administrativ
(G ade
(tA' posts under Delhi Acdministra-
%tlon.
(L., "Joint Director of 2
( Social Welfare
22. ..."...‘.0..."0
(3. 2 o 6 5 068 000 08 08900 B
%4. Joint Registrar of 2
( Cooperative .societies
(5. ...'._....'.\. .-..'....
( .
( XXX XXX XXXX XXX
Elz. Joint Director of = 1

Agriculture zand
“Marketing
XXX ‘-

XXX XXX XXX

¥
(
(
(7. Deputy Comissioner of 2
¢ Sdles Tax

( XXX XXX XXX XX
(

(

21l.Additional District 2
ncglstldte

Total=" 40
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('B' Posts under Delhi and Nicobsr

%Administration

( 4

(l t04 nooooooooooo'o‘o'oooo.‘.. 4

E Totsl of 'A' & 'B'= 44.

4. It will be seen from the above that the main change
brought ;boﬁt by the 1988 Rules is to provide‘fé? the
Junior Administrative Grade in the sca;e of "pay ofv&.3700—
5@00 ;hd/to make~promotion to the séiq Grade on selection\

basis on the recommendation of 4 selection committiee
ne

‘oresided over by the Ghairman or Member of the Union Public

Service Commission. An cfficer with 3 minimum of five years

of regulsr service in Grade I shall be eligible for being

considered for promotion to the Junior Administrative

. posts —
Grade. There aze 40(forty)£in the Junior Administrative
Grade.
5. The applicant has stated that seniormost

membpers in Grade I(Selection Gféde)-who sere already
ocbupyinghthé posts included in the Junior Administrative
Grade with e ffect from 1986, like her, were automatically

entitled to placement in the Junior Administrative Grade.

It was not & case of creation of separcte posts but was one

of upgradation &nd the incumbents must, therefore, be deemed

to have gone with the posts,
Ge The applicant wes directly'regruitéd to Delhi;

Himéchal, Andaman and Nicobsr Islands Civil Services on

22nd January, 1971 under the 1965 Rules. Subseguently, the

- Himéchal Service was separsted in view of the State-~Hood

G~
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being granted to thdt State on 2%.,1.1971. The 1965 Rules
were replsced by tﬁe 1971 Fules. According to Rule 37(2)

of the 1971 Rules, ¢ll sppointments made under the 1965
Rules shall’be deémed to héve been mede under the 1971
Rules. She was-confirmed in the service (DANICS) with effect
from 22.1.1973. She was promoted to Grade I(Selection,
Grade) of the service witﬁ effect from 9.3.1979. 3she hss
held the “following posts:—

(a) Assistant Commissioner of Sales Tax - from
-~ September 1976 to September 1977.

(b)  Joint Registrar - from 7.7.1983 to 15.7.1985,

(c) Deputy Commissioner of Sales Tax = from July
1985 to November, 1687.

(d) Joint Registirar, Gooperative Societies - sinc
November, 1987. :

T The applicant has contended that as she had.been

- already occupying pqsté included in the Junior Administrative
Grade with effect from the yedr 19806 she was automatically
entit led to placement in the said grade, The‘amendments
made in 1988 to the 1971 Rules axe'only prospective and till
the amendment Rules of 1988 caﬁe into force, all the posts
shown in Schedule I of the amended rules stood upgradea

with effect from 1986, the date of ;reation of Junior
ndministrative Grade, without any provision for promotion.
nfler thé upgradetion of the posts, the seniormost officers
in Grade I (3election Gréae) became entitled to the benefit
of.upgrédation of their posts. The amendment made to Rule 31
being prospective, they béve'no application to placement in

Junior Administrative Grade to be made prior to the said

amendments ., I~
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8. The applicant has stated thet among the 30 posts
included in the Junior Administrative Grade with effect
from 1986, are‘the posts of Deputy Commissioner of $ales
Tax_(Sl.No.l7) and Joint Registrar of Codperative

Societies (S1.No.4). The applicant held the post of

Deputy Commissioner of 5ales .Tax from July, l985»to
November, 1987 and thereafter fr&m November, 1987 till

date she has beeﬁ working as a Joint Registrar of Cooperative
Societies, Thercfore, from the date of introduétion of the
Jﬁnior AdminiStxative.Gfade comprising of 30 posts, she
held, one or the other, of the said SOlposts; in fact,
vrior to her postirig as Depuly Gonmissiéner of Sales Tax

in July, 1985, she held the post of Joint Registrer of
Cooperative Sociéties from July, 1983 to July, 1985. Hsving
held the posts included in the Junior Administrative

Grade continuously right from the date of creation of the
said Grade till the emendments to thg 1971 Rules were made
in November, 1988, she was entitled fo continue in the
Junior ~Administrative Grade with all conseguential benefits.
9. Respondent No.l (Ministry of Home Affairs) issued
an Office Memorandﬁm dated 10.3.1989 laying down the
procedure to be followed by the Departmental Fromotion
Committee. The 3pplicant has chéllenged its valicity and
applicability to her case, She apprehends that by applying

the procedure conteined in the said OM, she is sought to be

(y‘
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removed from the post of Joint Registrar, Cooperative
Societies, a poét which has now been ubgraded in the

cadre of Junior Administrative Officer's Grade. She
~alleges thaf this amounts to reduction in rank bécause

she will be revefted to a lower rank and gréde.

10. The responden£s,ha§e stated in their counter-
affidavit that the presumption of the applicant thet since
the post of Junior Administrative Grade was created with
effect from 1.1.1986, she is automatically entifled fér
.placemént in the said gradé'ié misle@ding} Under Fule 31
of the DANI Civil Sefvice Rules, 1971, the pIOAedure for
appointment to JAG has been laid down which provides that
aprointments of members of the serQice to the JAG shéll be
made by promotion on seleétiom basis on the recommendation
of the Selection Committee, which is chaired either by
Chairméan or a Memﬁer.of thé UPSC.. They have céntended that
Lhe upgradation of the officer is noﬁ automatic. The case
of  the applicant along with other eligible officeis was
cqnéidered by the_DRZlheld in“UPSC in April and May, 1989,
The DEC asseésed the performance of the applicant after

- taking inﬁo consideration the relev?nt records and on the
basis of hér grading did not recommend her for appointment
to JAG. The contention of the ?pplicant that she is entitlec
to éontinue to hold the post of Joint Registrar of

! '. - - tT 13 ) - - .. . 3
Cooperative Societies which has since been identified in the

N~
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JAG is ot correct as RKule 18 of DANI Civil Service Rules,
1971 provides thct-appointments to the service arg made

to J%G? Grade-1 or‘Clade-Ii of the service and not against
any specific post included in the_se;vicee The applicent
is a mempbes of the service and she can be transferied to any
of the posts[gxéépt the posts which have been identifiea
and included in JAG. The applicant has to make ~ 1oom for
the officers of the service who have béen recommended for
appointmeht to JAG.

li. le have gone through the recérds of the case
carefully 2nd have consicered the rival contentions. We
have also considered the cése law relied upon by both
sides®. \

12, The first guestion 21ising forICOnsideration is
whether upgradation of a post per'se 2mounts to promotion
to @ higher post.

13. 4 Full Bench‘of the Kerale High Court in N;G.
Frebhu Vs. thef Justice, Kerala, 1973(2) SLR 251 haé he 1ld

thet as a result of upgradation, persons continue to hold

Dedisiogs cited by the zppglicant;-

1973(3) SCC 1; AIR 1970 Fat _432; ALR 1976 SC 404;
ALR 1972 pat 247; 1987(3) 5CC 622; AIR 1983 SC 852.
AIR 1988 5G 2068; AIR 197C 3G 77 7

Decisions cited by the respondents:.

AIR 1953 3C 10; 1989(9) ATC 633; ALR 1957 SC 1880:

AIR 1986 3C 737; AIR 1990 SC 251. . ’
Y~ :



the zame posts but get a higher scale of pay and that it
cannot be cazlled a promotion. The following observations
contained in Faze 16 of the Juddment are pertinent:-

u in other words, if the upgradation relates
1o all the posts in a category naturally there 1s
'no sense in calling it a promotion of all the
cersons in thet category. That 1s because theie
is no-question of appointment from one post 1o
another. Parties continue tc hold the same posts
but get a higher scale of pay. 1t may be that it
is not all the posts in a perticular category that
are so upgraded but only 2 part of it. Normally,
the benefit of such upgradetion would go to thil
eniors_in & ategory. They . d automatigally
SZ?*grﬁiaﬁefhicgié°§%r¥ayT e¥hg%u%3 bgéguse though
their posts continue in the séme category, &
bigher scale of pay is fixed for those posts. It
is appropriate then to say that the seniors have
pbeen nominated to the higher grade which has been
so created by upgradaticn., The phenomenon dces not
differ from.the case where all the posts are
upgraded, and it appears tc us thalt those who get
the higher grade cennot be said to have been
‘promoted! because here again:there is no question
of appointment from one gost to another. They
continue to hold the same post, but beciause of
. seniority in the seme post they are given a higher
scale of pay®, :

14, The Allahabad Bench of the Tribunal inm iis‘judgmen1

dated 1,10,1986 in OA 334 of 198& hss held in the case o

upgradation of Railway Guards as follows;..

v The restructuring of posts was done <o
provide relief in terms of prdomotional avenues.
No additional posts were created, Some posts

out of existing total were placed in higher grade
to provide these avenues to the staff who were
stagnating. The placement of these posts cannct
be termed a&s creation of additionsl posts. Thexe
were definite number of posts. and the total
remained the same, The only difference w3s that
some of these were in a higher grade., it was

de liberate evercise of redistribution with the
primery object:ot betterment of chance of
promotion and removal of stagnationw.

a Upgradation of cadre by redistribution of
posts will lose its primary objective if it is
taken on genezation of additiznal posts in the
upgraded posts which it rightly is not. There
has to be rationality in the implementation of
directions and instructions, The criterion has
to be formulated keeping the 2ims snd safeguards
in view. The keynote thought behind the exercise
should not be ldst sight of. 1t is to impiove
‘Qrospects, remove stagnation and provide avenues,
}he"very purpose is defeated if Lhe end resul+t

1$ Hdnything elsen, '

QU



15, In 3 case wheie 300 posts of Assistant

43

'Divisional Medical Off;cers'in the Central Railway

were upgraded to those of District Medical Officers,
the J2balpur Bench of this Tribunal in Achok Kumar
shrivastava Vs. Union of Indiz, 1987(4) ATC 385 has
chserved that upgracation of ADNMOS to DNMOs invelves
neither a selection nor @ promotion, It is simply
nomination or placing of some senicrs to the upgraded
posts with better pay scdle, on the basis of seniority
subject to suitebility. In the.circumstances of this
case placing of ihese few seniors to their upgraded
posts ﬁith better gsy séale does not amouA% to any
.fresh appointmeni by pxomqtion and, moreover, these
\persons,'so nominidted to the higher grade, do not leave
behind vacant their earlief costs,

16, ~ full Bench of the Fatna High Cowt in Kadan
rohan Frasad and cthers Vs, State of.Bihaz, AIR 1870 pat,
432 has upheld the upgreding of the poﬁts of Deputy
Registisr, ratna High Court and the Secretary, Bihdr
Legislative Assembly and the appoiﬁtment of the
incuﬁbents of those posts. This wids alsc upheld by the
supreme Court in 5tate of Bihar vs. Maden Mohan, AIR 1976
SC 404,

17. In Bishan 3arup Gupta Vs. Union of India, 1973

SCC {igS) 1 at 14, which dealt with the seniority of

& Ve
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inccme Tayx Ufficers, a Constitution Bench of the
Supreme Court upheld the upgrading to Class I of

100 temporary posts of Income Tex Officers, Class II1.
The Supreme Court observed that w“upgrading of & post
involves the transfer of 2 post from the léwez grade
to the higher giade and the prdmotion of One’of the
incumbents of that post to the upgraded postt,

18, In view of the above, we are of the opinion

th

o]

© the 3spplicant who has been holding the posts which
hiave been inclﬁded in the Junior Administrative Grade
by the 1983 Rules must be deemed to have been zppointed
to the upgraded postis without requiring ahy fresh
process of selection to bé undergone by her.,
1S, The matte; may 4lso be viewed from enother
angle., The 1988 amendments providing for promotion to

/ :
the Junior Administrative Grade fiom Grade I (selection
Grade) being prospective, could only govern vecancies
arising efter the coming into force of the 1988 Rules.
In Y.V. Rangiah Vs. J, sreenivasa héo, AIR 1983 3C &52,
the Supreme Court held that ®the vacancies which occurrec
‘prior to the amended rules would be governed by the old
rules 2and not by the amended rules®. To the same effect
is the decision of the 5upreme Court in P. Ganeshwer Raoc

Vs. State of U,F., AIR 1988 SC 2068.

O
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20, yet another aspect of the matter is that the

vestegiights and legitimate expectadtions of the applicant
could not be taken away by re£r05pective amendment of the
Rules and by providing for a fresh selection to the
upgraded post in the Junior Administrative Grade by
adopting new criteria,

21, In P.D. Aggarwal Vs. State of U.F., 1987 SCC
(1£5) 310, the Supreme Court has held that though the
Governmernt has power under proviso to article 309 to
make rules and to amend them yiving retrospective effect,
if the rules purport to teke- away tﬁe vested rights and
are arbitrary éend not reasonible, such retrOSpegtivé
amendments are subject‘to judicial scrutiny if they have
infringed Articles 14 and‘ié of the Constitution. The

Supreme Court followed its earlier decision in T.R. Kapur

(%3]

Vse State of Heryana, 1986 Supp. SCC 584 at 595, wherein
it wis observed as follows:-

? It is equally well settled thut any rule
which affects the right of a person to be
considered for promotion is a condition of
service although mere chances of promotion mey
not be, It may further be stated that an
guthority competent to lay down gualifications
for promotion is also-competent to chinge the

gualificitionss The rules defining qualifications

ond sultability for promotion are condiiions of
service and they cén be chenged retrospectively,
This rule is, however, subject to a well ]
recognised principle that the benefits acquired
under the existing rules cannot be taken away
by an emendment with retrospective amendment,
that is to say, there is no power to make such 3
rule under, the proviso to Article 309 which
affects or/vested rights, Therefore, unless

it is specially provided in the rules, the
employees who are already promoted before the
amendment of the rules, cannot be reverted and
their promotion cannot be recalled,. In other
words, such rules laying down qualifications
for promotion made with retrospective effect
must Necessarily s2tisfy the tests of Articles
14 and 16 of the Constitution®,




(&

29, In E. Mehendisn Vs. State of Kernataka, 1990( 12)
ATC 727(3C), the Supreme Court has observed thst *the
Rules which are prospective in nature cannot téke awdy
or impair the right of candidates holding Diplome in
Mechenicel Engineering as on the date of making o
o (Karnataka Public Service)
appointment &s well as onlthe‘scrutiny by tbeL@ommlsslon
they were qualified for selection and appointment.®
23. In tﬁe conspectus of the facts and circumstances,
we hold that the applicant'and’fhose similariy situated
who were holding posts which have been upgraded in the
Junior Administraetive Grade should be deemed to haverbeen
reg;larly appointed to the Junlor Admiﬁistrative Grade
with effect from 1,1,1986. We heve been informed by the
learned counsel for the applicent at the time of final
hearing thet there are enough vacencies to accommodate
the applicsnt and those similarly situated. The
ré5pondent5 are @lso directed to create supernumerary
posts, in case need for the same arises. In this view
of the matter, we do not consider it necessary to stirike
down the OM dated 10.3.198%9 or to declare the panel
prepared under Rule 31 and the recommendetions made by

the DPC held on 13/14,4.1989 in so far as they 2pply to

the persons other than the applicant and those similarly
O/~
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situsted.,

24, The respondents 3rIe directed to issue
appropriate orders on the lines indiceted above preferably
within @ period of three months from the date of
communication of  this order,

There will be nc order as to costse

’ . S
/\/l

A i) ! ' AN~ G2
(B.N. DHOUNDIYAL) . © (P.K. KARTHA)
MEMBER (A) | VICE CHAIRMAN(J)




