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1.

2.

'vVhether Reporters of local pa^-^ers may be allo'.ved to
see the Judgment?

To be referred to the Reporters or not? ^<<3

JUDGMt: •

(of the Bench delivered by Hon'ble Shri F.K. Kartha ,
Vice Chairman(j))

The r3pplic3nt is aggrieved by her non-appointment to

Junior Adniinistrative Gradd of the Delhi, Andamdn and Nicobar

Islands Civil Service (D\NIGS, for short), Oa 1140 of 1989

filed by Shri PoC. Mishra and OA 1202 of 1989 filed by Shri

M.N. Mothur also relate • to the same issue, as the facts of

each case are different, it is not proposed to deal .vith these

cases in a common judgment, though all the three applications

were heard together®

^he outset, we may briefly mention che relevant

rules. Initially, rules '-.vere made called the Delhi, Himachal

Pradesh and Andaman and Nicobar Islands Civil Service Rules,
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1965» rhey vvere repealed by the Delhi and And'^man and

Nicobar Islands Civil Service Rules, 1971 (1971 Rules 5,

for short) • The 1971 Rules have oeen amended further by

the Delhi and Andaman and Nicobar Islands Civil Services

(amendment) Rules, 1988 (1983 Rules, for short). Schedule

to the 1971 Rules ^as substituted by another Schedule by the

1988 Rules which .was further amended by the Delhi and
! ' '

Andaman--and Nicobar Islands Civil Service (Amendment Rules,

1989) (1989 Rules, for short). The issue arising for •

• consideratiaryfc'=l^tes xo xhe ii*iterpretation of the 1971

Rules as amended by the 1988 Rules and the 1989 Rules.

3e The 1971 Rules follow a familiar pattern. There

is provision for constitution of the service (D.'̂ iMIGS) , its

authorised permanent strength, Methods of recruitment, Diiect

recruitment, recruitment by selection, initial constitution

and ap[X3inx,m.ent to selection grade, among others. The

amendments made by the 1988 Rules and 1989 Rules, so far as
are

they^material'in the present context, may be suramed up as'

follows in the form of a comparaxive chart end the changes
\

made have been underlined.

1971 Rul_e_s

Definitions

F\ule 2(d). The expression
"Alember of the Service" has
been defined to mean a
person appointed in a
substantive capacity to
either Grade of the
service and includes a
person appointed on piobation
to Grade li of the service,

1988 Rules

Rule 2(d) The expression
"Member of the Service'-'means
a person appointed in a
subs tan Live capacity to anv

grade o.f the servT^,
and incudes a person
'jppointed on probation to
Grade n of the service.
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Rule 3. Constitu-tion of Service
Service and'its Classification

( i) On and from the date
of commencement of these rule's
there shall be constituted a
central service .to be kno.vn as
the Delhi and Andamand and
Kficobar Islands Civil Serive,

(ii) ^he service shall-have'
t'./\f0 grades, namely,

(1) Grade I (Selection Grade)
a nd •

(2) Grade II

(iiij ' - The posts in Grade I'
shall be Central Civil Group 'A' ^
posts and those in Grade II shall}
be Central Civil Group *8' posts

1
1
<1

•j

k

•1

part II Authorised permanent
strength of the service and the
strength of the service

Eule 3.
Service

Constitution of
and its Classific;

cion

2. The service shall have
following three grades,
namely,

the

(i) Junior Administrative
Grade;'

(ii)Grade l(Selection
Grade); and

(iii) Grade II'

3, The posts in Junior
Administrative Giade and
Grade I shall be Central
Civil Service Group 'A-' and
those- in Grade II shall be
Central Civil Service
GroUP posts,

part II ^->uthorised permanent
strength of the service and
the strength of the service

Rule 4( i). The authorised
permanent strength of the
service and the posts
included therein shall be
as specified in Schedule I

(ii) The strength of the post
in Junior Aciministr'a bive
Grade shall be as specified
in Schedule I,

Rule 4( i) The authorised
permanent strength of the service'
and the posts included therein ]
shall be as specified in . §
Schedule I. }

1
3

part VI. Initial constitution of
service and initial a^poThtment
of persons to the service.

Rule 17, The service sha3.1 •
include persons who irrmediately
before the commencement of these
Rules-vveie members of the Delhi,
Himachal Pradesh and Andaman and
Nicobar Islands Civil Service but^
'.vho are not allocated to the cadrej
of Himachal Pradesh Civil Service®
under sub-section (4) of \
Section 40 of the State of «
Himachal Pradesh Act, 1970, ;

jRule VI. Initial constitutior
] of service and initial
I appointment of persons to the
I service .

same as in 1971 Rules
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Rule 18. Appointments

All appointments to the
Service shall be made to
Grade I or Grade II of the
Service and not against any
specific post included in
the Service ,

Rule 30. Pay and allowances

(1) The scale of pay
attached to .the service

as follows:-shall be

(i)

(ii)

Grade l(3el&ctiofi
Grade) Rs. 1200-50"
1600.

Grade Il(time
scale) Rs.650-30-
740-35-8i0-HB-35-
880-40-1000-hB-40-

1200.

riule 31. Appointment to
Selection Grade

I

i) Appointments of members
of the Service to'the
Selection'Grade shall be
made in consultation with
the CoHTTiission (union
Public Service Commission)
on the basis of seniority

,'RuIe 13a Appointments.
!

5

jAll appointments to the Service
'shall be made to the Junior
aAdministiative Grade, Grade I
ior Grade II of the. Service and
Inot against any specific post
'included in the Service.
5
7
3
3

iRule 30» pay and allovvances

scale of

service s

7 i he
'the
3
I
I
!
J
I

3
3
t

Day attached to
lall be as follows;-

(i) Junior Administrative
Grade .

Rs .3700-125-4700-150-

.5000;

(ii) Grade I(Selection
Grade)

Rs«3000-100-3500-125-
4500.

(iii) Grade II

Rs'.2000- 60-2300-E B-75 -
3200-100-3500.

^ule 31. Appointment to
^Junior Administrative Grade andt

Selection Grade

(1) Appointme.nts,6f membeis of
Service to the Junior Adminis-
,trative Grade shall be made by
I promotron on selection basis
bn the recommendation of the
Selection Committee.The

composition of the Selection
subiect to fitness I-prso"s C ^

4.: (Comiit tee Shall be as under;-appointed to the service ^
under Rule 17 who were 1
apt:ointed to the Selection
Grade of the Delhi,
Himachal Pradesh and
Andaman and Nicobar Islands
Civil Service shall be
deemed to have been apfjointed?
to the Selection Grade of ^
Delhi and Andaman and (
Nicobar Islands Civl Service •

(

i-
{

(i) The Chairman or a
Member of the UPSC -
Chairman

Members

(ii) An officer of the
Ministry of Home

. Affairs not below the
lank of Joint
Secretary to the Goi/t
of India;

(iii) The Chief Secretary,
Delhi Administrationj
and

( iv) The'Chief Secretary
of the Andaman and
Nicobar Administratio:
or an officer of the
Min. of Home affairs
not below the rank of
Joint Secretary.

^^2. An officer with a minimum o
:lai seivice i)five yeais of

(
reg'.

^Grade I shall be eli^ible for

being considered for piomotion
to Jr. Mdministiative Grade.
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Schedule I [ Schedule I
f1971 F.ules and 1988 Rules)( ^,1989 Rule^
The authorised [permanent ihe authorised permanent strength
stren'-'th of the service pf the service and the nuture of
and the nature of the pe posts included in it are as
posts included in it, are ^ollovvs;-
as fo 1lowstSanctioned' strength

*' f

, , ^ • ),1. Specific posts under 250(Not leproduced) ^ DeIhi administration.
( 2. Specific posts under , 15

/ ' ( Andaman and Nicobar
( Islands administration.

)3, Deputation, leave and 87
training reserve

( • Total= 352

(
\ Reserve

( —
/ i) Deputation reserve
^ 12^% of 265
) ii) Leave reserve 10% 27

of 265

( iii) Training reserve 27
/ 10% of 265

(
(
(Posts in the Junior Administrativ

(Grade

( «A' posts under Delhi Administra-
(t io n.
(
(i. Joint Director of 2
( Social welfare
(-
(^
(3

|4. Joint' Registrar of 2
^ Cooperative .^societies
(5.
(

I'

33

Total= 37

XXX XXX XXXX XXX

12. Joint Director of 1
Agriculture and

• Marketing

XXX XXX XXX XXX

^17. De puty Commissioner of 2
i Sales T«x

( XXX XXX XXX XX
( 21.Additiona 1 District 2
( Magistrate

• Total= • 40
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i'B' Posts under Delhi and Nicobar
^Administration

(i to 4

( Total of 'A' & '8'= 44.

4^ Xt ,A)iil be seen from the above that the main change

brought about by the 1988 Rules is to provide-for the •

Junior Administrative Grade in the scale of "pay of Rs.3700-

5000 and to make promotion to the said Grade on selection

basis on the recommendation of a selection committee

presided over by the Chairman ,or Member of the Union Public

Service Commission# An officer with a minimum of five years

of regular service in Grade I shall be eligible for being
I ,

considered for pxomotion to the Junior Administrative
posts —

Grade. There are 40( fortyin the Junior Administrative

Grdde.

5. The applicant has stated that seniormost

members in Grade l(Se lection Grade) who were already

occupying the posts included in the Junior Administrative

Grade with effect from 1986, like her, were automatically

entitled to placenent in the Junior Administrative Grade.

It -was hot a case of creation of separate posts but was one

of upgradation and the incumbents must, therefore, be deemed

to have gone with the posts.

6. The applicant was directly recruited to Delhi,

Himachal, Andaman and Nicobar Islands Civil Services on

22nd January, 1971 under the 1965 Rules. Subsequently, the

Himachal Service vs/as separated in view of the State-Hood
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being granted to that State on 25 ol.1971. The 1965 Rules

were replaced by the 1971 Rules. According to Rule 37(2)

of the 1971 Rules, all appointments made under the 1965

Rules shall be deemed to have been made under the 1971 ,

Rules. She was confirmed in the service (DANIGS) with effect

from 22.1.1973. She was promoted to Grade l(3election.

Grade) of the service with effect from 9.3.1979. ^he has

held the following posts:-

(a) Assistant Commissioner of Sales^Tax - from
September 1976 to September 197 •'.

( b) Joint Registrar ~ from 7.7.1983 to 15.7.1985.

(c) Deputy Commissioner of Sales Tax - from July
1985 to November , 1987 .

(d) Joint Registrar, Cooperative Societies - sine
November, 1987.

7, The applicant has contended that as she had been

already occupying posts included in the Junior Administrative

Grade with effect from the year 1986 she v^as automatically

entitled to placement in the said grade. The amendments

made in 1988 to the 1971 Rules are only prospective and till

the amendment Rules of 1988 came into force, all the posts

shown in Schedule I of the amended rules stood upgraded

with effect from 1986, the date of creation of Junior

'-administrative Grade, without any provision for piomotion.

-•'-vfter the upgradation of the posts, the seniormost officers

in Grade I (Selection Grade) became entitled'to the benefit

of upgradation of their posts. The amendment made to Rule 31

being prospective, they have no application to placement in

'junior Administrative Grade to be made prior to the said

amendments. '
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8^ The applicant has stated that among the 30 posts

included in the Junior Administrative Grade ^,vith effect

from 1986, are the posts of Deputy Corunissioner of Sales

Tax (SI.No.17) and Joint Registrar of Cooperative

Societies (SI.No.4). The applicant held the post of

Deputy Coninissioner of Sales Tax fiom July-, 1935 to

November, 1987 and thereafter from November,' 1987 till

date she has been working as a Joint Registrar of Cooperative

Societies. Therefore, from the date of introduction of the

Junior rtdminisxiative Grade comprising of 30 posts, she

held, one or the other, of the said 30 posts'. In fact,

prior to her posting as Deputy Commissioner of Sale.s Tax

in July, 1985, she held, the post of Joint Registrar of

Cooperative Societies from July, 1983 to July, 1985. Having

held the posts included in the Junior Administrative

Grade continuously right from the date of creation of the

said Grade till the amendments to the 1971 Rules were made

in November, 1988, she 'wss entitled to continue in the

Junior administrative Grade with all consequential benefits,

9.- Respondent No.i (Minis tiy of Home Affairs) issued

an Office Memorandum dated 10.3.1989 laying down the

proceduie to be followed by the Departmental Promotion

Comnittee, The applicant has challenged its validity and

applicability to her case. She apprehends that by applying

the procedure contained in the said OM, she is sought to b'̂
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removed from the post of Joint Registrar, Cooperative

Societies, a post which has now been upgraded in the

cadre of Junior Administrative Officer's Giade . She

alleges that this amounts to reduction in rank because

she will be reverted to a lower rank and grade.

10. The respondents. have stated in their counter-

affidavit that the presumption of the applicant that since

the post of Junior Administrative Grade was created with

effect from 1.1,1986, she is automatically entitled for

placement in the- said grade is misleading. Under F.ule 31

of the DAnI Civil Service Rules, 1971, the procedure for

appointment to jAg has been laid do\,vn which provides that

appointments of members of the service to the JAg shall be

made by promotion on selection basis on the recommendation

of the Selection Committee, which is chaired either by

Chairman or a Member of the UPSC. ' They have contended that

the upgradation of the officer is not automatic. The case

of~the applicant along vdth other eligible officers was

considered by the DFC held in-UPSC in April and May^ 1989,

The DPC assessed the performance of the applicant after

taking into consideration the relevant records and on the

basis of her grading did not recommend-her for appointment

to JAg. The contention of the applicant that she is entitled

to continue to hold the post of Joint Registrar of

Cooperative Societies which has since been identified in the

. ^
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/

>>.6 is not correct as Rule 18 of mNI Civil Service Rules,

1971 provides thet• appointments to the service are mace

to JAG, Grade-I or~Giade-II of the service and not against
(

any specific post included in the service. The applicant

is a member of the service and she can be transferied to any

of the posts .except the posts v;hich have been identified

and included in JAG. The applicant has to make zoom for

the officers of the service '.vho have been recommended for

appointment to J'XG.

11. v/e have gone through the records of the case

carefully and have considered the rival contentions. '.Ve

have also considered the case iay^ relied upon by both

sides*. .

12. The first question arising for consideration is

vjhether upgradation of a post perfs^e aii^ounts to promotion

to a higher post.

13. A Full Bench of the Kerala High Court in N.G.

Prabhu Vs. Chief Justice, Kerala, 1973(2) 3LR 251 has held

that as a result of upgradation, persons continua to hald

Decisions cited by the applicant:-

1973(3) SCO 1; AIR 1970 Pat, 432; AIR 197'6 SC 404:
AIR 1972 pat 247; 1987(3) bCG 622; .AlR 1983 SC 852-

, AIR 1988 3G 2068; AIR 1970 3C 77

Decisions cited by the respondents:«.

air 1953 SC 10; 1989(9) ATG 633; AIR 1967 SC 18B9;
air 1986 SC 737; AlR 1990 SC 251.
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the same posts but get a higher scale of pay and that it

cannot be-^called a promotion. The following observations

contained in Paia 16 of the Judgment are pertinent

" In other words, if the upgradation lelates
to all the posts in a category naturally there is
no sense in calling it a promotion of all the
cersons in that category. That is because there
is no question of appointment from one pOst to
another. Parties continue to hold the sane posts
but get a higher scale of pay, It may be that it
isnox all the posts in a particular category that
are so upgraded but only a part of it. Norm-ally,
the benefit of such upgradation A'ould go to_the
seniors in the category. They would automati^allv
get a higher scale of pay. That is because though
tneir posts continue in the same category, a
higher scale of pay is fixed for those posts. It
is appropriate then to say that the seniors have
been nominated to the higher grade which has been
so created by' upgradation. The phenomenon does not
differ from.the case where all the posts are
upgraded, and it appears to us'that those who get
the higher grade cannot be said to have been
'promoted' because here again:.there is no question
of appointment from, one post to another. They
continue to hold the same postj but because of
seniority in the same post they are given a higher •
scale of pay".

14. The Allahabad Bench of the. Tribunal im its judgmeni

(V.Ko Sirothia Vs, Union of India)
dated 1,10.1986 in Ok 334 of I98^has held in the case of

upgradation of Railway Guaxds as follovivs;.-

"• The restructuring of posts was done to
provide relief in terms of prdmotional avenues.
No additional posts were created^ Some posts
out of existing total -,vere placed in higher grade
to provide these avenues to the staff who were
stagnating. The placement of these posts cannot
be termed as creation of additional posts. There
were definite number of posts.and the total
remained the same. The only difference was that
some of these were in a higher grade. It was
deli.berate exercise of redistribuxion with the
p'rimary object.jof betterment of chance of
promotion and removal of stagnation".

" Upgradation of cadre by redistribution of
posts will ,lose its primary objective if it is
taken on generation of additional posts in the
upgraded posts which it rightly is not. There
has to be rationality in the implementation of
directions and instructions. The criterion has
to be formulated keeping the aims and safeguards
in views The keynote thought behind the exercise
should not be lost sight of. It is to improve
prospects, remove stagnation and provide avenues
The very purpose is defeace,d if the end resuli
IS anything else".

. U
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15. In a case whexe 300 posts of Assistant

Divisional Medical Officers' in the Central Railway

v/ere upgraded to those of District Medical Officers,

the jabalpui Bench of this Tribunal in .".shok Kumar

Shrivastava Vs, Union of India, 1987(4) ATC 385 has

observed that upgrsdation of ADMOs to DiVDs involves

neither a selection nor a promotion. It is simply

nomination or placing of some seniois to the upgiaded

posts with better pay scale, on the basis of.seniority

subject to suitability. In the circumstances of this

case placing of these few seniors to their upgraded

posts with better pay scale does not amount to any

fresh appointment by piomotion and, moreover, these

persons, so nomiinated to the higher grade, do not leave

behind vacant their earlier posts^

16. full Bench of the Patna High Couit in Madan

Mohan Prasad and others. Vs. State of Bihar, AIR 1970 Pat.

432 has upheld the upgrading of the posts of Ceputy

Registrar, patna p-iigh Court and the Secretary, Bihar

Legislative Assembly and the appointment of the

incumbents of those posts. This -ms also upheld by the

Supreme Court in 3tate of Bihar Vs. Madan Mohan, AlR 1976

SC 404.

17. In Bishan Sarup' Gupta Vs. Union of India, 1973

see (lE-.S) 1 at i4> which dealt with the seniority of '
cV'
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' Inccme'Tax Officers, a Constitution Bench of the

Supreme Court upheld the upgrading to Class I of

100 tc^mporai-y posts of Income Tax Officers, Class- II.

The Supreme Court observed that "upgrading of a post

involves-the transfer of a post from the lo.vei grade

to the higher grade and the promotion of one of the

incumbents of that post to the upgraded posf'^

18. In vievv of the above, we are of the opinion

that the applicant who has been holding the posts which

have been included in the Junior administrative Grade

by the 19S3 Rules must be deemed to have been appo-inted

to the upgraded posts -.vithout requiring any fresh

process of selection to be undergone by her.

19a The matter may also be viewed from another

angle. The 1988 amendments providing for prom.otion to
/

the Junior Administrative Grade from Grade I (Selection

Grade) being prospective, could only govern vacancies

arising after the coming into force of the 1988 Rules.

In Y.y. Rangiah Vs. J<, Jreenivasa Rao , AlR-1983 SC oo2,

the Supreaie Court held that "the vacsnci'e.s which occurred

prior to the amended rules would be governed by the old

rules and not by the am.ended rules". To the same effect

is the decision of the Supreme Court in Ganeshwdr Rao

Vs. St-ate of U.P. , AIR 1983 SC 20 68.

0^
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20. Yet another aspect of the matter is that the

ves-teqitilghts and legitimate expectations of the applicant

could not be taken away by retrospective amendment of the

Rules and by providing for a fresh selection to the

upgraded post in the Junior Administrative Grade by

adopting new criteria,

21.' in F.D. Aggarwal Vs. State of U.F. , 1987 SCG

(LE,S) 310', the Supierae Court has held that though the

^ X Government has power under proviso to Article 309 to

m.ake rules and to amend them giving retrospective effect,

if the rules purport to take- away the vested rights and

are arbitrary and not reasonable, such retrospective

amendments are subject to judicial scrutiny if they have

infringed Articles 14 and 16 of the Constitution, The

Supreme Couit followed its earlier decision in T.R. Kapur

Vs. State of Haryana,' 1986 Supp. SCC 584 at 595, wherein

it was observed as follows:-

" ' I't is equally well settled that anv rule
which affects the right of a person to be'
considered for promotion, is a condition of'
service although mere chances of promotion may
not be. It may further be stated that an
authority competent to lay down qualifications
for promotion is also ..competent to change the
qualifications® The rules defining qualifications
<Jnd suitability for promotion are conditions of

service and_ they can be changed retrospectively,
Xnis rule is, however, subject to a well
recognised principle that the. benefits acquired
under rhe existing rules cannot be taken away
by an_amendment with retrospective amendment,

.. chat is to say, there is no power to m.ake such a
W . i^ule under_J:he proviso to Article 309 which

/.impairs
rule underjJ:he proviso to Article 309 which
affects or/_vested rights. Therefore, unles/s
it is specially provided in the rules, the
employees who are already promoted before the
amendment -of the rules, cannot be reverted and
their pronotion cannot be recalled., in other
words, such rules laying dov^n qualifications
for promotion made with retrospective effect
mst neoesssrily satisfy the tests of Articles
14 and iu of^the Constitution".
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22, In F« Ivlahendia^Vs. State of Karnataka, 199D( J-2)

ATG 727(3C), the Supreme Court has observed that "the

Rules vvhich are prospective in nature .cannot take av.ay

or impair the right of candidates holding Diploma in

Mechanical Engineering as on the date of makrng ^
•'xL. (Karnataka public Service)

appointment as well « on the scrutiny by the/:Comr.ission

they A'ere qualified for selection and appointment."

23, In the conspectus of the facts and circumstances,

we hold that the applicant and those similarly situated

who vvere holding,, posts which have been upgraded in the

Junior Administrative Grade should be deemed to have been

regularly appointed to the Junior Administrative Grade

with effect from 1b1,1986. • have been inform.ed by the

learned counsel for the applicant at the time of final

hearing that there are enough vacancies to accomniod.ate

I

the applicant and those similarly situated. The

respondents are also directed to create supernumerary

posts, in case need fox the same arises. In this view

of the matter, we do not consider it necessary to strike

down the OM dated 10®3.1989 or to declare the "panel

prepared under Rule 31 and the recomnjendations made by '

the DPC held on 13/14.4.1939 in so far as they apply to

the persons other than the applicant and those similarly
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situated.

24^ The respondents are directed "co iSoue

appropriate orders on the lines indicated above prefeiably

within a period of three months fiom the date of

communication of'this oraers

There will be no order as to costso

(B.N, DHOUNDIYAL)
iVEMBER (A)

• (P.K. KARTO)
ViCt GHAiRjVHN(j)

Ol.


