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FOR THE APPLICANT

FOR THE RE SPONDENf 3

• .. ..IN PERSON

. , .SHRI J.P. SINO-I

i. Whether Reporters of local papers may be
allowed to s^e the Jucigeme iTt?

2. To ba r=-ferred to the Reportea? or not?

JUDGEMENT

(DELIVERED BY SHRI J.P, SHARj'wA, H'-).N'3LE iVEMBSR (j)

The applicant joined as Assistant on 25.2.1933

in Indian Council of Agricultural Research (Administrative

Sidg) by virtus of the appointment 1®ttc-r-dt .12 .3 .1933

(Annexure-IV) on the tsnns and conditions laid down in

the letter dt . ^11.2 .1933 (Anne xure-II) . Ths scale of pay

in which the applicant was appointed was Rs .425~i5--500-EB»

i5-.5,60-2C-700-EB-25-800 plus the usual allowance-s as '

admissible under the rules from time to time. The

appliciint was allow-d ons incrsmsnt of pay w.e.f. 1.2.1984

and his pay was fix-d at 1..440. Ths grievance of the '

i
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applicant assail'ed in this application under Section

19 of ths Administr.f.tive Tribunals Act, 19B5 is that

aftor 1.2 •1934, he has not b-'-en grantsd any incr'^msnt

o"

in the aforesaid time scale of pay and he has b-f?n granted

'the v.'ithhald incremants W.e-.f,- 1.2.1992.

Th'i applicant has claimed the relief that he should

regular increments
have been granted the^nd a direction bs issued to th?? •

, . , ^ at leas-trespondents to grant him all incre'ne nt s^w .e . 1.2.1938

or alternatively direct the raspondi-nts to release all

i no r'3 m-r nt s v/.f» 1.2.1989 and furthe-r declari!- ths

application of the provisions as contained in the OM

Mc .i6(4)/76-C3(l) dt .3.6.1977 as bad and wrong and

illegal, rie has prayad for a further direction to the

respondents to reduce th-s said period of 5 years mentioned

in the CU'.-l aforesaid dt .3.6.1977.

3. The bri=f facts ar« that the applicant join&d as

Assistant as said above on 25.2.1983 on tha terms and

directions laid down in the ;.1emo dt . 11.?.1983 (Anns xur^^ II) .
item .'Jo .14 of these terms and conditions is as follows r-

ar{rmSLrsp:?rof'3oV
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Th* applicant was allov/id to cross one incrsmsnt

on 1.2.1988 anJ after that ha was not granted any increriKnt

in visw of tho above condition af item rfo.i4. The

applicant repr-j se nt'2>d, but to no affect. The case of

theapplicant is,that period of 5 years amounts to penalty

of stoppag-s of increments and further th« OM of'Dsptt.

of Parsonn^l -and. Administrative Reforms No .16(4)/76-GS (l)

dt . 3.6,1977 do-''s not apply to the applicant as in the

aforesaid OM dt . 11.2.1983, at item ^fo .8, it is specifically

mfsntiont^d th-..;t the post is non Go ye r nm® nt, but pensionable .

Tte applicant has also stated a number of other facts,

>.|hich are not material for the decision of this case and

ars irrelevant.

4. The respondents contosted the application and

stated th.jt the condition of passing the typing ts st is

mand atory and no fac i1it io s to be pro vide^dur ing po st

recruitn-ient for training as alleged by the applicant .

It is also diated that the appllc..,nt did not pass the

typing test which Vi'as the term and condition of the

appoint'n:-'nt and the clause p^^garding qualifying the type

writing tost is-based on the Departmsnt of Personnel and

Iraininq Office Memorandum dt .3.6.1977 in terms of

'authority of the bye-laws of ICaR. The

vithol-ilng of the increment is not penalty as envisag d

ur^d^rtha C:S {CC.^J aule s . In f.^ct the .nor-,.ants
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V.ithh=ld dus to non qualifying of the typ^v.citing t= st

in terms of the terras and conditions of ths appointrent

of th. applicant as Assistant. Adirect recruit Assistant
could be allovj:;d first increm.ent on coraple t ion of ort

ar of service. Th?; incrsmsnts are to be withheld

for a o-^riod of 5 years subsequent to the second

incr.^^ment. Thus the period of 5 years should be counted

subsequent to the date of second incre.Ti^nt and not from

the dato of appointmsnt as the individual had already

oarnsd an incremsnt on completion of one year o f service.

5. I have heard the applicant in person at length.-

:Moac- appe ared for the respondents on 11 .Co ,1992.

Tha grievance of th'- -.applicant is that 'thL^ condition

at item Mo .14 of the Memo dt". 11.2.1983 is arbitrary,

but it is not so. For a clarical job, typewriting is

nscessary and the minimum speed laii down is 3C w.p.m.

\

Hov.«var, since) the applicant was a direct recruit, so a

cordition was attached that he h;-s to pass the typewriting

test \ithin 2 years of his appointment, i , hr- should

have passsd the test by F«bruary, 1985. ' But th;

applicant did not qualify the typewriting t-; st . In the

sverfct of not passing the typev.riting test, it is laid down

cjx
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thdt failure to pass the test v,'ithin this p.-riod, the

increment should ba withheld, until he pass-=s thf? test,

for a p 9 riod of 5 years whichever is earlier.. Th«

applicant cannot resile from thisbecause he has openly

knowing v>ell the terms'and conditions of appoiiitmsnt

joined on 25.2.1983.- The applicant having agresd to /

terras and conditions of appointment cannot blow hot and

cold in the sam® breath. During the course of th«

arguments, the applicant admitted that he did appear in

the test, but ha did not qualify. The applicant challengss

the validity of the OM of Department ox Personnel dt.

3.6.1977 but ther-^ is nothing wrong or arbitrary in ths

sam^ . As per bye-law authority of ths ICaR, this OM has

been adopted in the service condition and also placed

in ths .Vbmo of 11.2.1983 at item [Nb.l4. This is also not

discriminatory. It is meant for all direct recruit Assistani:

without any distinction. Th, applicant was w=ll aware that

he has to pass the typewriting tsst within 2 years, otherwis

his incre„,nts will be withheld for ap riod of 5years.

- there is nothing illegal or irregular in the said OM

dt.3.6.1977. The contention of the applicant that this

se
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applies only to Central Secretariat Servics Assistants

is not tenable in bye-lav/ authority of the By?;-Law
«

has incorporated the sams in the terms and conditions

of appo intms nt.

6. The terms and conditions of service which have once

teen accepted cannot be altered subsequently by other sid« .

That is a binding contract on ths parties.

7. -The applicant has calculated his loss vjhich he

has sustain^:-d by non grant of the increments ye a'Cvise,

but the loss Wnich the applicant has shov./n actually did not

accrus to him as ha failed to qualify in the typewriting

te st.

8. l^s par item Nb .14 of the terms and conditions of.

theiVfemo •dt .11 .2 .I983j after th« grant of the second incremeni;

on 1.9.1984, the period of 5 years v^/ill commence and will

end .on FeOruary, 1989. Th® respondents havs granted the

increment to the applicant from 1.2.1990. The applicant

argues th t 5 years' period stands coiipleted on 1.2.1988,

but it cannot be accepted because the applicant has already

earned one increment on 1.2.1984. After this, the 5 years'

p«riod will start. The first year completing itsslfin

Fabruary, 1935, s..econd in Fenruary, 1986, third in February,

1987, fourth in February, 1938 and the fifth in February, 193^

cL



Thus the applicant can claim the release of th®

incrsmant only from 1.2.1989. The respondents, hov.ever,

have' rels assd-the i nc re nt. s w.e.f. 1.2.1990. The

contention d.n the ~counter of. the: respondents is

that hes wuld be eligible for restoration of the

in.cram^nts only when he reaches the se ve nth increme nt's

•stage, but it is not so. Th« Memo of February, 1983

clearly shows that in the event of failure to pass th®

ast within 2 years, the incremv^nt will be withheld for

a period of 5 years. The 5 years' p-riod stands

completed in February, 1989. So ths applicant is entltlffd

to get the withheld increments w.e.f. 1.2.1989.

I.

9. In viswof the above discussion, the application

is partly allowed and the respondents are. directed to

restor-e the incremi-'nts of ths applicant w.e.f. 1.2.1989

and the arrears of pay falling due should be paid to

the applicant as ha was allows;d the restoration of

incre.Tients w.e.f. 1.2.1990. Tha other reliefs claimj^d by

the applicant are disallo'Aed. The respondents to comply

v.'ith the above order prc?ferably within six w:3eks from the

date of receipt of this order. In the circumstances, the

partitas shall boar thsir own costs.

1
(J.P. SHrVaiMA)

AKS :,EA-BuR (J)
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