THE CENTRAL ADMINISTRATIVE TRIBUNAL .
NEW DELHI . | A @

" a 617 of 1987 -
0.A. No. °* . _ .
TA No. = . - 1
' DATE OF DECISION_ QU . A, G2
R.L. BANGIA A Petmoner
L Shri R.K. Kamal ~ R Advocate for the Petmoner(s)
| R Versus .~ R
Umon of India & Others N ‘ Respo'nd'ent-
| ‘ Advocate for the Respondent(s)
[ CORAM
‘ - The Hon’ble Mr.  } ustice Ram Pal Singh, Vlce—Chalrman (j)
' The Hon’ble Mr.  P.S. Habeeb Mohamed, Member (A).
e j : 1. Whether Reporters of local _papers may be allowed to see the Judgement ? \LQ
' 2. To be referred to the Reporter or not ? \4\2/3 '
3. Whether their Lordsths wish to see the fair copy: of the Judgement 7%
4,

Whether it needs to be circulated to other Ben_ches of the Tribunal 2x

(} udgment of ‘the Bench dehvered by l-lon'ble Shn
- Justice Ram Pal Slngh Vrce—Charrman (j))

, | JUDGMENT

~

| This judglvm"ent. shall also govern the dlsposal of OA Nos.
7 : '618/'8f 1460/87‘18§7/89' .1468/87 963/89 1051/89 1052/89 1053/89,
Land.;1335/89 1021A/8]90108£§B/8]9032/ 910211@//%@9 1021/89, . 1664/89, 1807/89 and 1028/90/ .
.- - The prayers in all these OAs are common, that 1s t:he xmpugned orders', :
., passed by the respondents on d1fferent dates w1th regard to these
»appllc,at‘lons. (Annexure -Al dated 3386 in thls case) be . quashed
__ and set aside. . They have also prayed for the rehef that the respon—
:dents be directed to allow permanent absorptlon of the appllcants
in the RITES from the date -ofvthe ‘actual ‘accept-ance of their ‘resigna- ‘
tion by: the competent authority in 'p'ubllc interest , -
2.  As' a common questlon of law ie "retirement/acceptance'_
of .reslgnatlon for the purpose of permanent absorptlon in Public

- Sector Undertakings cannot have a retrospectJve 'effect" arises in
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been accepted only frorn th_e‘da_te‘oﬁf acceptance.

~ applicant” to get: abSdrbed from.- the date ‘of - ‘the completlon of the

sanctioned tenure. Although the services of the apphcant were

_continued in - the RITES beyond -the sanctioned deputation ‘period,

‘the RailWa’y.. Board was - treating- the . period as "unauthorised ‘with

attendant: consequences" .and. " this. ‘was conveyed to the applicant.,

~Hence, the apphcant s:gned a declaratlon form as supphed by .- the

RITES. After sgmng this declaratlon on 28786 the apphcant oonn—

‘nued his services in the RITESV awaiting ‘acceptance of his resignation

and _absorption orders in-RITES. He learnt that the resignation was
accepted on.the file by the competent authority in the first week
The applicant after ‘sig‘ning the declaration on
28.7.86, received the impugned order dated 3.3.87 conveying sanction
of the . President for permanent absorption of the applicant in RITES

with back_;ife.e, from 22.12.84: The RITES also did not issue the
absorption orders before the sanction of the ahaorption of the appli-
cant- by the Pre,sid_e»nt in ‘public interest. It is this impugned order
ordering the .absorption of the applicant from back date, i.e.,‘22.12.84
which is under challenge in the present. O.A. In other OAs the

dates of impugned orders and back dates -are different. However,

as the principle is to be: laid . down, they contend™ that instructions

contained in para 5 of Annexure A-lV dearly lay down that
"the orders .of permanent. absorption should be issued only
after -the resxgnatlon of - the . Rallway servant has been
- accepted - by the Government and with effect from the

date of such acceptance." '

_The apphcants therefore, contend that the resignation should not

have been accepted from back date, but shoujd be deemed to have

4 The' respondents on notice appeared and filed their return

o»pposing ‘the Vf_act_s _containe_d inf all ‘_t“hese .OAs. They also raised

L)

a prehmmary ob]ect in some of the OAs as. bemg barred by'limita-'

tion They ]UStlfled the orders passed by the respondents ar{d
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,..contended that there i nothlng wrong or agaxnst the rules or prmcx—

. Ples . of . law 1n acceptlng the res&gnatlon w1th retrOSpectlve effect.

. They also contend that 1t was the request of the applicants for perma-
. .nent, absorpnon iy the RITES and as the RITE,S has rausedan -objection

__Lw1th regard to thlS absorptlon with back date, the_ gnevances of

RN Ce—

- the apphcants .are, baseless. They also mamtalned in their return

: that the apphcants uncondltlonally opted for permanent absorption

in . the R]TES whlch was approved flnally Hence, the applicants

are estopped from going back from their previous commit ment.

5. . Shri R.K. Kamal, learned counsel, appeared on behalf
_of the applicants and submitted at length his arguments. Somehow,

:-acounsel of the respondents were not avallable on the date of hearing

and. hence 1t was dﬁr_ected that they may: ﬁle their written arguments
whi‘ch shall be considered at the time of the judgment. Hence, S/Shri
i.C.. Sudhir, R.L.. Dhawam Inderjit Sharma, O.P. Kshatriya and O.N.
Moolri filed. thelr wntten arguments. We have carefully considered
their. contentxons and proceed to ad]uchcate the matter in hand

6. The . qesti_on_y to_be adjudicated was the subject ma;ter

. ) N .
of consideration_ in the case of J._ _Sharan vs. Union of India in QA

No. 364/86 - This  was also the sub]ect matter of consideration by

dlfferent DlVlSlon Benches of thlS Tnbunal in OA Nos. 109/86, 108/86,

1110/86 and 111/86 ,(M,P_, HSh._i_n‘gal and others) dated 18.9.87. In view

: .of these dec1srons, the questlon need not detain us any more. The

and

A\_orderswhxch were.. passed 1n dlfferent OAs, /the effectlve dates of

retirement are being given below.
o S L o

A7 R ¢ ¥ ‘.Ol.A:..‘:No.-_(‘617/,’8_76'>-the effective date of retirement was
e Tto. be-*.;;:22:-1,2_r.8.4..-~_;_ . Similarly, respectively in all the other
v . OAs the. -date .‘;were to be 11.10.85, 7.12.82, 22.4.85,
22.11.82, =a:1a:1',586», ’8.1 8 -~ 81 85 1.11.83, 7.6.83, 4.12.84,
. 4685 1112.85, -28.12.84,..1.6.86, 7.9.85, 12.4.85, 1.5.86,

17.5.84,:15,1.84 and :L1.84. -
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in the case of ). Sharan vs U.Ol (supra), “it has been held fhat

such orders as passed by the respondents in Annex. A-1 would not

.-

have retrospective effect being purely administrative in nature.

It was further observed that no EX'planétidn for inordinate delay on

1,

Fhé part sf ""'t'esﬁat;der:i’ts m aééording‘ ‘the réduisite sanction is forth-
ccVJm'ihg.” It would be'ééen that" in t_heir' returns, the réspondents
in t;hése'i'natteréwk;éi}é;'“éls,c"i' ﬁotﬁs;ignéd any valid reasons for having
passedv the '>6r‘der§:‘. égf-"tér' in(-Sr:dinate' déléy “offe,the submission of the
resir‘gnjéxtiloné. | rThe ré's'pbnden'ts contended that it was an administrative
order. It 'Ls';'jsettled by now, .t:ha:t administrative orders, if passed

in a manner which is not based upon the principles™of Hatural justice

and equity, cannot be said to be good orders. Administrative orders

are not immune from jﬁdicial' review and while examing all these
impugned orders, we do not find any justification on the part of.
t'hé réspondénts for vha\'ring paésed the orders to be effective retros-
pectively.

in the case of S.K. Sharma vs. U.OI (OA 615/87) decided

‘—on May 5, 1989, a Division Bench of this Tribunal has also placed

'reliance in the case of I Sharan (supra) and directed that the apﬁli—

cant's date of retirement from the LA.S. and his permanent absorption
’ : ' N .

in :HUDCO shall "be taken:' as  28.6.1985 and he shall be entitied to

all retirement benefits on this basis. ~They further directed that

the ‘-inte"rveni'ng period shall bé treated as one on deputation on the
usual téfms: and’ conditions.
in thé case of P.M. Sreedharan vs. U.OL & Ors. (OA
376/88), Jecided on 1.6.90, another Benc¢h of this Tribunal following
the principles of J. Sharan upra), laid down the following ratio:
‘"Thatthe - ordet “passed by the respondents was purely
" ‘an’ administra tive: order and cannot operate retrospectively
> to the prejudice or. detriment of the applicant."

They further- laid" down that® the a;pplicaﬁ’t must be deemed to have

\ continued: 'with -the' :RITES -tilk. his permanent absorption It was

o

further- directed that the lien of the applicant on his cadre post

(4
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in the pare’nt-'post stood terminated with ‘effect from the date of .

the admmrstra tive order.

hen of the apphcant from- the parent department stood termmated

- In another "case .U.B Slngh Vs, UO.l & Ors (OA 616/87)

(decided :‘6}1".7’;‘6"'1691)' i “whiich orie -of "us was a party (Hon'ble Shri -

J ustice Ram Pal’ Smgh) also placed rellance on the decxsron in ]

Sharan (supra)'s case “and. rnade “the observations that an - admlmstra

twe order cannot be dlrected to.- ,operate netrospectlvely to the pre]u-

“ drce and’ detrlment ‘of ‘the apphcant. It was also lald down that

the apphcant must “be deemed to have'.- continued on deputation with.

- the ‘RITES uu ms ﬁnal absorptlon. Sl was further laid that the

only from the date when the resrgnatlon by the parent department

was accepted. lt was’ further laid down that orders of aceptance

of resrgnatlon, l.e., the admlmstratrve ‘orders, . cannot operate . r,f“‘ros—

oy

p ectrvely

A similar view was -taken 1 another Bench decision in

" the case of -"Mo;hd. Salim ~Akhtar vs. U.O.I. (0A 330/8_9), decided on

26.11 1991
7. o We are, " therefore, ‘of the’ oprmon that the 1mpugned orders "

Whi-ch“were passed by the respondents on dlfferent dates “(in this

case on 3387) ‘are the dates from’ . whlch the sesignation b?ame
effectWe. .The 1etter of resrgnatlon becomes effectlve only” from“

the date of the actual acceptance of ‘the reSIgnatlon by the com@—.

tent authonty. Hence, the re51gnatron of ‘these apphcants became _

effectwe ‘on the’ danes they ‘were - actually accepted by the competent

/-_authori-tyqand”:not from the date from Wthh they were dlrected to

operate ret’rospectxvely_ We, therefore, set a31de the 1mpugned orders

{ Annex. A—,l ) in' thrs case _ and other 1mpugned orders " in _other OAs
to the extent that they ‘do--fiet’ operate retrospectively and shall

be operative' only from the dates the reﬂgnatlons were actually

‘acepted and it i only from these dates that the apphcants ien stood

_ terminated in “the parent department and it lS only from these dat

es that the absorpotlon of the apphcants in the RITES became final.
| _

Q.MLK,
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- Llen cannot be terminated. retrospect:vely umlaterally by the cadre

controllmg authority...

L

8.:.1:- ¢ The . respondents have ob]ected that O.A. Nos 963/89,
1051/89,. 1052/89, 1953/89, 1012/89 and 1028/90 are barred by I mit a-
‘tion It -appears” that on this ground a]one the applicants in these
OAs. should not be. deprived of the beneﬁts they are to get by the

previous judgements of ;th_is _‘_Tribl_mel_; _and Aals‘o by the judgement in

.this case. Technicalities cannot be permitted to block the flow of justice.

9. C'or.lseqlient'ly, we',alloyv theee UAs and_ direct the respond-
ents -that _the-resﬁgnati.one e:ccepteé .sh.all be' deemed to be eperative
"only from: the -date of_ the aet»uel _eeceptance of the resignations
and not retrosectpvely. This orderl vof the retrospective operation
of the impugned  orders is b_eing queshed‘ and the respondents are
. directed to -consider. the appli_cants .for permanent absorption in the
RITES only after the actual date ot acceetance of their resignation

" from - the parent. department and give‘them all the consequential
benefits, - including pay f_ixe_tjon, _.promo,ti_on in accordance with rules
‘and -arrears of. pay and allewanc_es together with skmple interest at
" the rate of 12%<per,‘_am1um till t}helda‘t‘e of the absorption in the
RITES. »-Wev further direet_tlhe're'sponde‘nts to comply with these
directions within a peri:e,d o.f.-thr-:e_e mor_lths“ from the date of receipt

: i"'of a--__copy of this V-.jugigrrlent;w "VI“-he partles, in the facts and circum-

- stances of .the case, shall bear their own costs.

C—-ﬂMb

“(P.S.- HABEEB MOHAMED) (RAM PAL SINGH)
. MEMBER () . VICE-CHAIRMAN (})
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