™' IN THE CENTBAL ADMINISTRATIVE TRIBUNAL

NEW DELHI

O.A. No. 617 of 1987

T.A. No. 199
DATE OF DECISION_ .. O,ﬁl
R.L. BANGIA Petmoner
Shri R.K.\Kém-al _' - Advocate for the Petitioner(s)
| ‘Versus | ‘ o
Union of India & Others Respondent
7 Advocate for the Respondent(s)
™
CORAM

The Hon’ble Mr. Justice Ram Pa! Singh, Vice-Chairman (}).
The Hop’ble Mr:  P-S. Habeeb Mohamed, Member (Al

To be referred to the Reporter or not ‘7\‘\-9/3
Whether their Lordstups wish to see the fair copy of the Judgement ?%
Whether it neéds to be circulated to other Benches of tt:- Tribunal 7%

il A

(Judgment of the Bench delivered by Hon'ble Shri -
Justice Ram Pal Singh Vice-Chairman (J).)

JUDGMENT

A _ - _
This judgment shall also govern the disposal of OA Nos
618/87, 1460/87, 1897/89, '1468/87, 963/89, 1051/89, 1052/89, .1053/89,

/and 1335/89, 1021A/8‘9098£§B/8'9°%r(§91025@/y§9 1021/85, 1664/89, 1807/83 and 1028/90

'~ The prayers: in all. these O.As are common, that s, the impugned grders
passed by the respondents on different dates with regard to these
epplications (Amexure A-1 dated 3.3.86 in this case) be quashed
and set aéide. They have aso prayed for the rellef that the respon—
dents be directed to allow ' permanent absorpuon of the apphcants ,
in the RITES from the date of the actual acceptance of their resigna-
tion by the competent :éuthority in ‘public interest. .

, 2 _ As’ a common question of law Le "retirenient/acéeptance

" -‘_:f-"of ‘{gdgn&tlm -fcr tbe _,purpose of permanent absorption ln Pubhc

Whether Reporters of local papers may be allowed 1o see the: Judgement ° \' <>
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/1335/89 *(S.C: Dixit),"
T0215/89 (Sewa Smgh)
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. .{Manoranjan Sinha),

‘1468/87 (Dharmvir, . Dhir),

s (SHC- 4

°RQUL8E XA BT, ILIBTS: 5@«:11:&%3.36.537 17.4.

-.basis; &s. Clasft)fhcer n. December 1981,
.was sent
. -<Limited-

-of 1974

cal -persons. .on . deputation.

" bt the same remained pending for mmanoa

- ;"'Rallwa' '.Department, but

all these OAs, hence thls pdgment shall also govern O.A. Nos. /617/87 d
1460/87 U.S Bammi),( 1897/89 (inder Pal Sngh) _

963/89 (Jai Chand Joshi), 1051/89 : UN .

2 .Kohh). 11052/89 4P, Vaish), ; 1053/89. (Dharam Raj Roy), 1000/89 (D P.

»-:Jam), 1032/89 (Vlshnu Dutt Sharma),‘ 1001/89 (VD Keshwani), 1335/89

Dl.X,l_t_), 1021/89 . (Brahmanand & Ors) 1664/89 (P.N. Sharma),
'1807/89-.(K.V.S. Murthy) and 1028/90 v. Narayanan)/ Respect:wely,

10218j89 (Purshotam Kapoor) and’ '1021C/8K0OP:Vyas).
“the . 'impugned . orders whxch are requlred to, be quashed are dated _

24.387 9285, 2689 411.84, 141187

::3:3.87 .(in the present. .case), ,

6586, 22.2.85, "1885 5.3.87, 22.186, 26586, 9.1.86, 3.387 33.87,

3.3.87.

and ~was ’s,el_‘e’,_cvted..,a‘s:,!']'?.raffi’c Apprentice..on 18.12.61 and was then
+ +promoted. -as - Traffic .lnspector ‘in. 1973 and‘ was further promoted

‘tothe grade = Rz; 106—900 n 1978. He was promoted en 8d. hoc

Or_1>2l.12.81, the applicant
san deputation 10 Ral)_'__,_ln.c}ﬁe__x,fl‘ec;pmc‘e] .and Economic Services

{for. short 'RITS)Tl'ns public sector undertaking - styled
as RITES- was. established by the Government of India in -the middie

As the said undertaking needed specially skilled®persons

. ~for manning key posts:; therein, it needed :the-‘:services of senior techni-

. The applicants went on deputation to

RITES, New.

Delhi They__..joined different posts. They remained
‘on deputation to the RITES since then with their ken with the Rail-

. ways. .. The- applicants expres‘sed _thdr willingne&s to get/ permanently

in the RlTB before “their - perlod -of deputanon was over, hence they

' all subxmtted their resngnatlons w the. parent Department of Railways,

Durmg the

fpendency for acceptance', the applicants remained linked thh the

wnrklng on deputatxon in the Rl’l‘[-:S.

) 8% 286 &

3. . The epplicant pmed the Northern Rallwa) as Guard 'C!
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'28.7:86, réceived thé'‘impugned’ order dated ‘3:3.87 conveying sanction -

' ";_ﬁ Hence, the apphcant sgned a declaranon form as supphe

"aocep ¥

“?_iapplicant to get absorbed from ‘the “date ‘of ' the completion of the

M""Sanctioned tenure. Although the services ‘of the applicant were'"
:‘continue'd "m"-“th'e 'RI’I’B' 'beyond'-'~ ‘the' SSan’ctloned deputation period,
'the Raxlway Board was - treating the penod as "unauthorised with

SRS {5
,attendant consequences and this was® conveyed to the applicant.

'RITES. “After sgning’ “this dec]arauon -Oh 28786, the apphcant conu—".
| ’:'m'xed‘ his"ser'\'rices in the RITES ‘awaiting i acceptance of hlS resignation

i and ab<orpt10n orders -in “RITES. " He Jearnt: that the resignation was

Mint die: ﬁie by the” éompeten' adthonty in the ﬁrst ‘week

ofMarch, '1987- " The apphcant “after signing the declaratlor‘ on

“'""'of the Presdent “for ™ permanent absorption ‘of . ‘the apphcant in RITES

_ v date
‘with’ back l;e. “from’ 22.1?_84. - '-I’he-%%Rf-"-EIS.also did pt E<o- the

A "'absorpuon orders before the ‘sanction" of- thewabsorption of the appli-

: cantby “the’ Presidént” in public intérest.:’ ‘h~is ‘this impugned order

ordenngtheabsorpuon ‘of the applicant- from: back date, ie., 22.12.84

“ which "€ “under” cliallénge in-‘the“present ‘O.A. I other OAs the -

“dmtes ot 1mpugned “orders and back dates ‘are different. However,

~

ﬁ"x.‘:as ‘the pnncnple " to- be “Rid" down. they  contend that instructions

- -'l"'f'"contamed in ‘para S ‘of Annexure: AIV-dearly Iy down that

- mthe orders” of permanent absorption should be isued only
':"after the resxgnauon “of---the: ‘Railway servant has been
':""'awepted by the Government - and’ with effect from the

‘date - of -such- acceptance.:'.,-.‘

T e apphcants, therefore, contend ithat ! the, reslgnatwn should not
- ihvave been - accepted from back date, but should be deemed to have

“irbeen’ accepted omy from the (hte of acoeptanﬁe-

'nghe--frespondenm.on ;noﬂce appeared and filed their return

‘by he: i
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ded tlnat there !s nothmg v.rong or against the rules ar princi- ';.51:'

_"ples o{ law m accepting the resgnanon thh retrospective effect

i P

They also contend that xt v.as the request of the apphcantsfa perma-

nent absorptlon in t.he RITES and as the RITES has ratsedan ob]ectlon

. with regard to thls absorpnon wnh back date, the gnevances of .

vy

‘the apphcants are baseless. The) also mamtamed in their return

\jthat the apphcants uncondmonally opted for permanent ahsorpnon -

K
xn the RITES whlch was approved fmal‘\ Hence, the’ apphcant<

. arn e.d-'v:c from going back frorn th.eir p'“ jous commit ment

ce e

5 P Shn Rt\ KamaL learned COUFL\&&. appeared¢ c: -ber

Lo! t.'w d,;phfa'm and submitted at iengtl" h.< arguments. Scmeho-

counse) oi the respondents were not a\allable on the date of hearir

am ruot n was dtrected that me\ ma\ ﬁle el whillen ai.ment

) ".zs.n sfa. b oonsde"ed af the t:me o{ the y..dgmen:. Henc, &'Shr

IC. ‘Sudhsr, R.L. Dhawan, lnderpt Sharma, O.F. Kshatriye anc G.N

_Moolri ﬁled t.har vmtten argument& We have carefully considere-

- their oontentlons and ;roceed to ad]udacate the matter in hand

6 The qestxon to be adruchcated was . the subject matter
- of corsderanon in the case of ,l Sharan wvs. Union of iia in O.A.
N

;-v._‘Na 364/86. Thxs was also the subject matter of consideration by

.-dlfferent vaxslon Benches d t:hts Tnbunal in OA Nos. 109/86, 108/86,
1110/88 and 111/86 (M..P. Sungal and others) dated 18.9.87. In view

of these dedisions, the questlon neea pot detain us any more  Ihe
and

.. orderswhich. . were p:a“ss_edi_v_vin »dlfferent OAs, /the effective dates of

retirement _are being given below.

I\ 0 L c04AC Na (:61-7/86,) -the . effective ’date of retirement was

ito be 221284 ;. ‘Simiarly, respectively in al -the other
- OAs" the: date were to be 11.10.85, 7.12.82 22485,
921182, 1. se, @ 81,85 11183 7.6.83 4.17.84.
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.They ‘further hid _down _xhat

ln the case of J Sharan vs UO.l (supra) it has been held - that

o such orders as passed by the respondents in Annex. Al would not
, have retrospective effect being purely "administrative in nature.
lt was further observed that no explanatlon for inordinate delay on

. the part of respondents ln accordlng the reqm51te sanctlon i forth-

AR
id 'l

commg. lt would be séen that in therr returns, the respondents

m these matters have also not assngned any vahd reasons for  having

passed the orders after mordlnate delay ofr.,,the submission of the

re51gnatxons The respondents contended that it was an admlmstratlve

order '_lt_ B settled by now, that admmlstratne orders, 1f passed

~

P

in a ‘manner vhlch 5 not based upon the trmclples of natural pstlce

and equxty, cannot be said to be good " orders. Admlmstratlve orders

are "not 1mmune from ]uchc1al rev1ew “and wlnle exammg all these

1mpugned orders, we do not ﬁnd any Justlflcatlon on the part of ,.

the respondems for hawn pesed the orders to be effective retros-
pectlvely

In the case of SK. Sharma vs.' .ol (OA 615/87) decrded

on May 5 1989 ‘a Dmsnon Bench’ of ‘this Tribunal has also placed

re.lxance in the case of _l ' sharan {(supra) and directed that the apph-

( cant's date of reurement ‘from ‘the LAS. and his permanent absorptlon

" all renrement beneflts on thls basxs. “‘They further dlrected that

the mtervemng penod shall be treated as one on deputatlon on the

usual ‘terms md conditions "

E

ln ‘the case of P.M.- ‘Sreadtiaran vs. U.OL & Ors. (OA

370/88), decided on ' 1.6.90, “another ‘Bench of this. Tribunal following
“the" ;nncnples of j ‘Sharan:{supra), laid down the following ratlo

"That -the “order -passed by the respondents was purely

"f‘a-n adminis‘tra tive .arder and cannot operate tetrospectlvely;

to the Jl‘eludlce o idetriment of the applicant."

A

sthe applicant mus be deemed to have

T§*§‘
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_ ln the parentpost stood terminsted with effect from the d-ate of

""- ;} e
W N

from the date when th esxgnatxon by the parem departmen?—"' 4

| o pectlvely

the admmlstra tive order. .

In another case UB. Smgh vs. UO.l & Ors (OA 616/87)

t(decxded on 761991) ln whlch one of us ‘was a party (Hon ble Shri

' Justlce Ram Pal Smgh) also placed rellance on the decision in J.
'Sharan (supra)'s case and made the observatlons that an administra
A twe order cannot be directed to operate netrospecnvely to the preju- .

'. dlce and detnment of the appllcant. lt "was alko laid down that

[

. ' the apphcant must be deemed to have contxnued on deputatlon with
the RITES tlll lns ﬁnal absorptlon. It was further laid that the

llen of _the appllcant from the parent department stood termin~

]

owas aocepted. lt was further lzic down that orders of aceptance

' of resxgnatlon, Le., the admmnstratlve orders, cannot operate . retros-

R

A mmllar vxew was take:* h anothe: Bench decision i

"_the case of Mohd. Salxm Akhtar Vs. UO.l (OA 330/89), decided or
_..'2&111991._ . |

7 o We are therefore, of the opmlon that the impugned orde:.
wlnch were passed by the respondents “on dll'ferent dates €ir "n<'

Jcase on 3387) are the dates from ‘l'nch the resxgnatlon"’bec,.me

Y

) effectwe. The letter of resagnatlon becomes effective only from

the date of the actual acceptance of the re51gnat10n by the compe-

tent authonty Hence, the nesxgnatlon of these applicants became

effectlve on the dates they were actually accepted by the competent

authonty and not from the date from which they were directed to

operate retrospectwely We, tlnerefore, set . gside the impugned orders

(Annex. A-ll )in this. case and other impugned orders in other OAs

to the extent .that they do not operate retrospect:vely and shall

be operative only 'from the 'dates the resignatiqns were actually

" acepted and & B only from these dates that the apphcanm ken stood
, terminated in the parent department and it b only from these dat

e r--m‘),'ﬂ’ mw Cg J...-« a '.'_- LTSI P
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Lien .canpot be termlnated retrospectrvely unilaterally by the cadre
- Loy

controlling authonty

‘8)._ '_ The respondents have objected that 0.A. Nos 963/89,

f

1051/89 1052/89 1953/89 1012/89 and 1028/90 are barred by hmlta-
thl'I. h: appears that on. thls ground alone, the applicants in these
OAs should not be depnved of the beneﬁts they are to get by the

s

prewous ]udgements ol‘ thxs Tnbunal and also by the judgement in

thls case, Techmcalmes cannnt be permnted to block the flow of justice.

PR . [ I

9 o Consequentl), we a.loxx t s OAs and direct the respond-

L T S O AT .

’ ents that t'he resgnauons acc oted s all be deemed*ﬁo“be' operad\re’

only. frorn the date of the actua acceptance of the resignations

_and not ret:rosectpvely : Thls order of the retrospectlve operation

‘of the 1mpugned orders is bemg quashed and the respondents are

dreaec‘ cormder tbe a::uux:rts tor permanent absorptlon in the

RS

RITES or after the actual cate of acceptance of their resignation

: “.—

from the parent department £nd gne them all the consequential

beneﬁts, mcludmg pay ﬁxatxon. promouon m accorchnce with rules

and arrears of pay and allowances together wrth smple mterest at -

the rate of 12% per ammm till the date of the absorpt:on in the
4 ~N

RITB. We further dlrect the respondenw to comply with these

dxrectlons thhm X:) penod of three months from the ‘date of receipt

of a oopy of tlns Judgment. | The partxes m the facts and drcum-

stanoes of the case, shall hear thexr own costs.

fa

M,

—s______

( P.S. HABEEZB MOHAMED)

“(RAM PAL SNGH)

. . - T . 0 AR -
MEMBER (A) 3 i o LN VICE-CHAIRMAN (1)
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