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ORDER

~

8¢, J.P. Sharma, Member (3)

The appliCaﬁts filed an appiiCation under
Section 19 of the Administrative Tribunal Act, 1985
-assailing the order dated 10.2.1989 passed by the
Divisional Railuay Nanagef, New Delhi declaring the
provisional result of the selection of Perhagént
Way Inspector (PUI) Grade I (Rs.2000-3200), and the
order dated 21.4.1989 issued by the Divisional
Railway Manager (DRM) Report proposing to hoid
uritten test and viva voce test for selecticn for
the post of PUI Grade I (2000-3200). |
2. The applicants/ﬁave prayed for quashipg of the
two impugned orders and directing the respondents to
hold the selectian for the post of PUI Grade 700~3900
on the basis of the combined seniority Fﬁr the regular
vac;ncies which uwere available and has arisen pfior to
decentraliiationa They have also sought for a
direction to the respondents to recalculate the
upgraded wacancies taking into account the work
charge post also ahd consider the applicant against
the upgraded post with éfﬁeqt from 1.1.1984 with

fixation of pay and arrears.

3o By the Judgsment dated 22.11.1991, the application
was allowed with certain directions to the respondénts
setting aside the ordere dated 10.,2.1989 and 21.4.19€9
passed by DRM, New Delhi and Allahabad rsspectively.

Shri D.L. Sachdeva and others filed SLP before the

Hon' ble Supreme Court which was disposed of in November




1992 with the direction that the petitioners may

apply for review to the Tribunal if so advised and
apply for interim relief. RA No. 331/92 was filed

on 26.10.992 with a hrayer»for condonation of delay.
Notice was issued to the original applicants and

after hearing the partiés the review application was
aqmitted and the réyieu applicants uwere made respon-
dents in original application from Serial Nos 4 to 20.
gnd the applicants as well a§ the‘respondents have been

re-heard on the merits of the cass,

4e  The case of the applicants is that on 1.5.1984

the Railway Board issued isstructiocns on cadrse

review and re-structuring bof Group 'C' badre as a
result df which the percentage of posts at various
levels of Puls was changed. All the applicants uere
promoted as PU I Grade II (Scale Re.550-750) under

the order dated 24.3.1984. The promotiocns in pdrsuance
‘of re-structuring were to Ee-given'effect from 1.1.1984,
At that time all the posts in Grade I and Grade II

of Puls were controlled by the.Headquarters of the
Northern Railway. Promotions from Grade I to the

other of PuWls were made on the basis of inter-
divisional Association combined Seniority of Northern
Railuay on the basis of criteria prescribed for
selection. However, by the order datad 26.8.1984

Grade I and Grade II of PWls which was centrally

controlled by the Headquarters office is to de-centralised

to be controlled by the respective Bivisional Managers
with effect from 1.1.1984. For the purpose of

.promotions/cunfirmations and transfers stc. the policy




of decentralization was given effect to and the

staff working in the respective divisian contlnued

to work was keeping their lien/seniority .on those
divisisns. Howsver, ths Railway Board issued another
instructions by the lesttsr dated 25.1.1985 and the
decentraiization of the post of PWIs in Grade I uas.
Canrellsd and was decldld that thbsa posts will
continue to be controlled by the Headqua ters office,

Cadrs the Grade II PUls in the decentralised

category under the control of respective DRM.

Howsver, the policy was again changed by the Nérthern
Railuay Headquarters by its order dated 3.9.1987
that the pots of Puls Grade I will be decentralised
and the complste control will be vested in the DRMs.

5. The grieﬁance of the applicants is that at the
time of the re-structuring of the cadre in 1984, the
number of posts to bes upgraded of PuWl Grade I were not

Correctly worked out. Secondly, ths respondents had

dedayed the filling up of many posts in the Grade II

of PUls which were lying vacant since 1982 onuards.

It is becauss 0f the applicant that if the conclusion

have been rightly dons of the number of upgraded

posts, then they would have been promoted as PYI

Grade I with effect from 1.1.1984 on the ba31s of

their senlarlty and seruicn records. These posts should

have been filled up in accordance ulth the combined

‘inter divisional seniority which uas pravailing at

that tims. By virtue of decentralization the posts

of PWI Grade I and again re-centralization and sometimes



after sscond time de~-centralizing.the posts of Puls

the seniority-of the applicants have bsen distorted
and,thgif promotion prospectus have besn jeopartissd.
‘The next promotion to PuUls in Grade I in the scae of
Rs. 840-1200 (pre-revised) guazetted post of Assistant
" Engineer which is controllesd by the Headquarters of fice
for which combined seniority is prepared.on the basis
of the regular promotian in the Grade I of PUIl, It

is ai;o pointed out that DRM, New Delhi, has issued
the promotion orders for 15 officials by the impugnad
order of February 1989 and the DRM report has gone a
"head with the process of the regular sslection for

the post of PUWI Gfade I though the vacancies arose

before decentralization.

-~

6. The applicanté have also filed the seniority
list of PUl Grade III in Northern Railuay as on 1.3.1978
(Annexure A-130) and that exceﬁt D.L. Sachdeva, o
Respondent No. 4 all the other 14 persons empanglled

as a result of selection in Delhi bivision are junior
to the applicants as they weres promoted long after

March 1984. The respondents did not file any feply
| earlier and tHey filed it only subsequently when the
revieu applicatipn'af Respond ant No. 4 to 20 was :
entertained and contested the application opposing the

grant of the reliefs. Private respondents 4 to 20 axA
have filed reply to the original application almostin
taking tﬁe same- point as averred in the counter by

the official respondents,

7 We have heard the counsal for both the parties

and perused the record. During the course of the



arguments Shri B.S. Maines for the applicants did not
press for the relief of accounting the work chargse
posts also uwhile re-calculating the upgraded vacancies
loccurred due to rs-structuring by the Railuay Bbards
order dated 1.5.1984. .In view of this, this apsect

of the matter needs no consideration. Hoyever the
counsel for the applicant cbuld not show any order

of the Réiiuay Board that work charge poéts should ba
taken inta account whils determining the number of
posts to be upgraded. Ailso, the distribution of

posts by percentages applies only to the posts in

the regular cadre. Work charge posts are sanctioned
on worth of charge as per requiraments-of the work
and not by percentages. In this connection a refersnce was
'made to the Railway Board's lstter datedl1.5.1984
uh@rein clause 2 it is mentioned that far the purpose
of re-structuring, the cadre strasngth as on 1.1.1984
will ba taken into account and will include rest giver
and leave resefve posts. In view of the above

facts the judgemént under review need modification
with regard to the direction in sub para b of para 10
wherein a difection was issu=d to the reshondants to
also consider work chérge posts in re-calculating

the vacandies in the post of PWI Grade I. That
dirsction, thersfore, is stands deleted by this

judgement.

8. When the judgement under review was deliverad
the official respondents did not contest the appli-
cation but now after review in the review application

the official respondents have filed their reply




opposing the gfant of the relief prayed for. The

épplicant hés also filed rejoinder to the aforesaid |
counter also. The nswly added respondents have also
filed the reply opposing the grant of the relief
prayed for. The applicants have also filed the
rejoinder and the respondents filed an additional
affidavit in reply to which the applicants have also
filed rejoinder affidavit. Thz issue to be decided
in this case is whether the épplicant sare liable to
bs included in the number of posés of PUIs to be up-
graded to the grade of.Rs.7DD-QDD? The contention
of the learned counsel for the applicants is that
the respondents have no-t correctly calculated the
post of PUI Grade I. It is argued by the learned
counsel for the applicants that all the posts of

PWl in the Grads of Rs, 700-900 uwhich were vacant/
arose as a result of upgradation/resultant posts
should have bsen filled up with effect from 1.1.1984
in accordénce with the combinad inter diuisional
seniority which uas brsvailing at the time whan

thes vacancies had arisan. Thz applicants have
énciosed a copy of the combined seniority list of PJI
grade of As, 700-300 in tha Northern Railuay as_on
1.3.1978 (Annexurs A10) and the list of persons
placed on the provisional panel as a result of
selection of PUI Grade I in Delhi Division Annx.

A I, It is argued by the learned counsel that

except Shri D.L. Sachdeva all the 14 persons
promoted to PJI Grads I are Junior to the applicants,
It is not in doubt that vacancies in anylcadre have
to be filled up in accordancs with the rules in

forca when the vacancies arose and reliances has besan




placed on ths judgement of Hon'ble Supreme Court

YoV Rangaiah and ors. VUs. J. Srinivas Rao and ors.
reparted in 1983 (3) SCC P.284. The whole dispute

ié resgarding the number of vacancies which were
existing on 1.1,1984land vacancies which have arisen due
to upgradaticn as well as ﬁgﬁg}@éﬁtv@éﬁgﬁbiés in the

PUL Grada from 1.1.1984 to 3.9.1987. The case of the

~applicant is that they were as many as 57 vacanices
which had arisen{due to normal wear and teal i.e.
rétirement, promoticns, death atc.‘uhich were nof
filled up by headquerters office in accordance with the
bombined senicrity aﬁd the divisions were directed to.
Fill up these posts according to di&isional.sanicrity
and the paenl formed by the Delhi Division impugned

in this case is in respect of respondent Nos. & to 20
filling up the vacancies which had arisen pricr to
vdecentralizaticn. If is a fact that the selection

for Delhi Division was initiated in 1588. The
respondents both official and unofficial have stated
that‘the applicants have only challenged the selectioﬁ
of Dglhi Division and the Memo dated 21.4.1989 uhereby
A}lghabad Division have initiated selection for the
post of Pl Grade I notifying the date of written test
and supplemehtary test on 8.5.1989 and 15.5.1989
rBSpectiuély. In the northern railway thqre are as
many as 9 divisions besides Allahabad and Delhi;
Lucknow, Moradabad, Bikaner, Jhodpur; Constructian
Division. The applicants have not challenged the
steps taken by the other divisions for filling up

the vacancies though they ﬂa&e as per the averment

of the applicants have arisen after 1.1.1984 till
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decentralization on 3.,2.1987. There is s clear

"case by officiel respondents that the vacancies ueré
allotted to varicus diuisicns to fill up the same |
.by\selection as der‘divisinnal,seniority list. Thus,

the app}icants cannot chalienge the vacancies which
according to them should have besn filled up on ths

basis af the combined seniarity list QF‘PMI Gradé I’

oﬁly as most of the vacancies have been ocbviously"

taken dp by the respective divisigns besides Delhi

and Allahabad to be filled up by selection on the
vdigisional séninrity list. This stands as a hurdlé in

the way of the applicants even if their contenticn is
accepted for arquments sake as none of those who have

taken the selection in other divisions and appears

tc have been empanelled have been‘arrayed as opposite
péb?ié§w iﬁ this application. A person cannot be

- condemred &:Jeard and thé Supreme Court has observed

in the case of'Probodh'Verma Vs, State of Uttar Pradesh
1985 (2) SLR P 714 and Ashok Singh Vs. State of

jMadhya Pradesh 1988 (6) SLR 496 SC that in writ
jdrisdiction the court should not decide a petitioﬁ -
seeking quashing of a select list uithout impleading .
those born on the seniority list Qho.are necessary
parties. Though the official respondents have

not placed on record any panel 9&5@&réd}§&ld{ﬁiﬁ£bns
other then Allahabad and Delhi but it is expected

that when the vacancies have been esarmarked for various
' divisions and the nature of the post of PWI needs to

- be filled up for ths seniority reasdns it has to bé

. inferred uith the averments made by therofficial respon-
dents in their reply are correct that other divisions

besides Allahabad and Delhi have held selectioh and

filled up the posts after decehtralization.l% has

also been stated that selection in Bik

1so b 2 aner and Jodhpuy
Division were held an 15¢11.1988 and 18.2.1999.The Pa
panzls uwere prepared subsequent to decentralization
on 3.9.1987. » : ‘

-
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The stand of the official respondents is also
"that all the posts have been filled up besides 157
posts;on the basis of upgradation and in this caonnection
the rQSpondehts have preferred to the panel prepared on
22.2.1%85, 25.5.1985, 19.8.1987 and 3.8.1987 with regard
to the vacancies arising before decentralization filling
up 68, 54, 9 and 4 i.e. 132fgnd 3 gaciencies were kept

unfilled because of certain vigilence against soms of

the selected psrsons. 22 vacancies of SC/ST of

. reserved quota were unfilled and were distributed to the
various divisiéns. Thus,‘there remains no vacancies
~to be filled up on the basis of upgradation by .the
order of the Railuay Board dated 1.5.1984. The
applicants therefore cannot claim to be regularised

in any of such vacancies as they are jonior in the

|

|

| - combined seniority list as on 1.3.1978. Since both
the parties'have given contradibfory version about the
vacancies falling after 1.1.1984 till 3.9.1987, the
Tribunal cannot enter into.noying enquiry in that respect.

However, when the Qacancies have occurred thése are nat

if filled up automatically on the very date when the

vacancies existed. The vacancies are calculated before :

any selection is initiated by the administration and ‘

in that event the provisions of Rule 215 of Indian ;
 Railway Establishment Manual has to be complisd with | i

which lays doun that existing vacancies and those anticipated
‘during the course of next one year + 20 % of the 1
‘anticipated vacancies have unforeseen contigency . '!

have to be earmarkéd tc be filled up in the selection,

It is also a fact that ad hoc promotion uwhich is a

pract ice adopted by the respondents should not have been
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restored and that could have been done only in the

case of extrems emergency on the basis of éeniority.

In fact when the past of PUI Grade I decentralised

on 28.8.1984 i.e. soon after the order of upgradation

of the Railway Board dated 1.5.1984 there were certzin
representations by the PUls that juniors may get the
chance in the divisional seniority and senior will be
ignored so the order was issued on 5.1.1§8$ cancelling

- the orde of decentralization. Thereafter again by the
order dated 3.3.1387 the Grade I of PWUI was decentralised
ana was  to be contrclled by the Fespective DRB. In

view of this situations the selection process could not
take piace as the'HeadquartessAitself was passing one
order after another regarding the manner of filling up
the posts of PUI.A Th; applicants have not'challenged
that scheme of decentralization nor they have come.
foruard at the relevant time that the Qacancies which
have arisen before decentralization before 3.9.1987, be
filledup by the combined seniority list and they have only
filed.. this application on 10.5.1989. By the order

déted 12.5.1989 all ‘the selections were ordered by

to be made -subject tO_ti? outcome of the 0.A. This
ofder was modified by the order dated 7.12.1989 thet

no regular promotion shall be made only,uﬁti@mﬁurthar.
orders but promotions to the posts of Assistant Engineer
in the Grade of Rs. 840-1200 the promotions could be
made. In spite pf assailing the memo dated 21.4.1989 the
applicant in this case Shri K.P. Seth, P.K. Srivastava,
Rama Shanksr, R.5. Ganguwar, M.L. Agg;rwal, A.Ks Khan,
A.K. Gulhara, B.S. Kushuwa, 5.C. Tiwari, N.K. Arorea

Shri G.N. Mishra were allowed to take the selection.

The case of the resppndents is also that these applicants

have also tzken the selection conducted by the Allahabad

Bemek Division and as a result of that selectioﬁ a
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paenl was declared in April 1991 in which Shri K.F. Setﬁ
Shri M.l Aégarual, Shri P.K. Srivastavaj"Shri R.S. Ganguar
have been empanalled on the basis of having pasted the
selection. The other applicants could nof bs sslected

aﬁd therefora could not be ehpanalled. The contention

of the lsarnad counszl that the careefs of the applicants
have bsen seriously damaged by the respondznts's action

for not filling up'the existing posts on the basis of

.combinad seniority prior to decentralization has to be

considered in the light of the above selaction. Thus
senjority plays a vital role in ghe caresr of a person
but they theﬁselvas are to blam as not having agitated
the matter in 1987 itself uwhen the respondsnts after
decentralization have not callad for any salsction

on the.basis of combined saniprity list and they

have filed this application in 1989, when the Delhi
division havevalreadyvdeclared the panel and the ,
Allahabad Division have initiated the process of _
sslection. It shall nbt bs justifisd to unssttls |
the settlsd pasts. Another anomolous pasition ariss

if the selection initiated by the Allababad Division

is cancelled“tﬁéhi5four of the applicants named above who
have been empanellad could have to suffer only becausa
the selsction process was not initiated sarlier by the

headquarters on the basis of combined seniority list.,

' We cannot ignore the fact that the vacancies
have‘to be determined before the process of selaction
is initiated and it is not a right of any aggrieved
e rson to calculate the vacancies for filling up the
very mament the vacanéy'has occured. Even 22 vacancies

which remained unfilled to SC/ST and have arisen because
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of upgradation have been-distributed.to the various
divisions to be filled up. The respondents in such
an event cannot said £o have act arbitrarily or in a
malafide manner. Though there action may not be -

justified.

The lzarned counsel for the applicant has also

placed reliance on the Judgemsnt in the case of 5.K.

Sharma (0.A.No. 2063/88) V. Unian of India. That
case pas related to Signal Inspector Grads ITI, the
Principal Bench'in that case has taken the viesws .
" that promotion s to the post of Signal Inspector
V Gradse II shall be considered by the respondents. on
the basis of inter-divisional seniority for the
entire Northern Railway and t he appl;cants in those'
casas shall bg given promotion to‘the past of Signal
Inspectdr Grade II after considering their case on
the basis of inter-divisional seniority. The
contention of the learned counsel is that tke case of
the,applicant‘is in parawmateria with the Signal
Inspectors and they shodld also be given the same
benefit. Houwever, that case is distinguishable
on the point that Signal Inspector has assailed the
selection in the year 1988 itself after the order
of decéntraliiation dated 3.9.1987. Thus, the

7judgement does not help the applicant's case.

In view of the above facts and circumstances
except'the applicants who have &P péssed the selection
held in Allahabad DiQision and ¢& which was subject
to the outcome of the D.A. can only be granted thé |
limited relief .of seniority which shall bs Fixaa

in their case on the basis of inter~-divisional

seniority and they'uill bé giﬁan seniority from the

\
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date any person junbr to them in the inter-divisional
seniority list has besn given promotion to PWI Gr.I.
These applicants are Shri K.P. Seth, Shri M.L. Aggarwal,
Shri P.K, Srivastava and Shri R.5, Ganguwar. The other
applicants are not entltlad to any grant of rellef.
The application, therefore, is disposed of in the
. manner that the impugned orders dated 10.2.1989 and
- the order of DRM, Allahabad initiating selection of
PWI Grdde I by the erer dated 21.4.1989 are’ not
lnterferred with and the relief in that regard is
disallowed. However, a dlrectlon is issued to ths
respondents to give the benefit of thé senicrity to the
applicants Shri K.P. Seth,-Shri m.L. Aggarwal,
Shri P.K. Srivastsva and Shri R.S. Gangwar uho have
besen selected and empanslled in the selection initiated
for PWI Grade I by DRM, Allahabad by the impugned
order‘of April 1989 shall be granted the seniority
in the grade on the basls of combined senlorlty list

in any vacancy f
of. PUIsLexlstlng before decentralization i.e. before
3.9.198% and they shall be entitled to all bensfits
ariéing therefrom which have besn granted to any
of the juniors t&®aw® in the combined séniority

\—/> 13 - :
list, Costs on parties. The direction be complied with
@xpeditiously within four months from tte date of receipt

of the co f the orders. -
pY/O %{\’W\/\—:‘W“" o
(B.Ks ingh) ' (J.P. Sharma)
Member (A) _ Member (J)
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