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AOA No. 617 R of' 1987

L.A. INO. 199

;'E"_: - ' T.A. NO. ' '
L DATE OF DECISION_Q\ . 1 G@v
| T R;L' BANGIA : | : o Petmoner

i Shri RK. Kamal ______ ~ ~  Advocate for the Petitioner(s)
| C o | Versus = - '

: Union of India & Others Respondent

" Advocate for the Respondent(s)

AT g ey e s

.»! A

CORAM
Thc_Hon’ble Mr .lust.i_cé Ram P2l Singh, Vic;e-Chair;ﬁan Q).
’, | The Hon *ble \1;  P.S. Habeeb _'M'ohamecL Member (AL

Whether Reporters of local papers may be allowed o see the Judgement ° \' 2
To be referred to the Reporter or not "\‘\-213

Whether their Lordships wish to see the fair copy of the Judgement 7%

Whether it needs 1o be circulated to other Benches of th= Tribunal 7

hwh -

(Judgment  of the Bench delivered by Hon'ble Shri -
Justice Ram Pal Singh Vice-Chairman (j).)

¥ | ) "JUDGMENT

[ This _judgment shall also goverﬁ th_e_dispos;l_ of OA Nos
-618/87, 1460/87, 1897/89 1468/87, 963/89;.1051/89 1052/89, .1053/89,

/-and 1335/89 1021A/850?8£§B/8‘dj32/c?9102’1@/y£9 1021/89, ~ 1664/89, 1807/89 and 1028/9Q/

_ -~ The prayers in all t:hese “0.AS are common, that is, the impugned grders
passed by the respondents on dif ferent dates with regard to' th&se
‘epplications {Amexure A-1 dated 3.3.86 in this case). be q'uéfhed
and set aside. - They lfa.ve‘dso prayed for t_he rel/ief that ,thg respon-'_
. dents b’é directed to _aIIOijermanent 'absbrpti,o'n of the applicénts
in the RITES from the thte of the actual acceptance of their resigna-
. _ :tlon by the competent authority in pubhc interest

.;2, .. Asa common question of hw l.e. "renrement/acceptanoe

G ¥ 5o B

f r&gnatlon fa'_ the "pm'pose. ,;of pgrmanem absorpnon ln Publlc
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: /l335/89~6 C:iDixit); s
T021A/89 (Sewa Sngh)
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= gl submltted their resignations to. the parent, Department of Railways.,

i . e /«‘7
all these OAs, hence ths jdgment shall also govern 0.A. Nos. /617/87

. _:,Ma_nqra_njan S_;n,ha),} 1460/87 U S.. Bammi), 1897/89 (lnder Pal &ngh), :

1468/87 (Dharm\nr thr), 963/89 (Jai Chand Joshi), 1051/89 (JN ]
Kohh), 1052/89 (J P Vaxsh), 1053/89 (Dharam Raj Ro)’). 1000/89 (D.P.

jam), ¢1032/89 (Vlshnu Dutt Sharma) 1001/89 (VD Keshwam), 1335/89
(S.C Dixnt)l 1021/89 (Brehmanand & Ors ), 1664/89 (P.N. Sharma),

-1807/89- (KVS Murthy) . and 1028/90 (V. Narayanan)/ Respectlvely,

lO2lB]89 "(Purshotam ‘' Kapdor) “and" :1021C/8 K 0O:P:Vyas).

the impugned. orders thch _are reqmred to be quashed. are dated

3.3.87, (ln the rresent case) 24.3 87 19285, 26 89, 411.84 12. 187

6586, 22.2,85, '71885 .5.3.87, 22.186, 26586, 9.186, 33.87, 3387,

T9Lse TBVT, T, *13*5%@ mssﬁd?_"‘i.

3., ... The applicent, pmed the Northern Raxlwa) as Guard 'C’

-and .was; selected as Trafflc Apprentlce on 18.12.61 and was then

promoted as, Trafflc lnspector m 1973 and was further promoted

' /

to the gra & Ra :00—900 n R978. He was promoted on ad hoc
basxs as . Class/;thcer m December 1981 On 21.12.81, the spplicant
;was sent. on, de'u anon ;1o Raﬂ lncﬁa Techmca] and Economic Services
Limited . (for short"RITES') Tl'ns pubhc sector undertaking styled
as RITES. wa.s estabhshed by the Government of India in the-midde
of 1974. As the md undertahng needed g)edally skilled 'pe:sons
.-for .manning key posts therem, lt needed the serwces of senior techm-

cal.  persons: .on deputatlon. . The apphcants went on -deputation to

RITES,. . New Delhl. The_y jomed different posts. They remained -

~on deput:ion to the RITES snee then with their Een with the Rail-
absorbed

. Ways. The apphcants expresed thear snlhngnes to get/ permanently

in the RITES beforé their‘period of deputation was Over, hence they
but tﬁe Same remained pendmg for “aceeptance.‘ Dunng the
pendenc‘y for aeceptance, the applicants remained linked with the
Rdlways i '?Department, tbut va'king -on deputetion in he er' ES

period -
‘»gconﬁnuen. beyond the deputationl_

7 o
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sanctioned tenure. T-Although the services of the applicant were

;contmued in the RITES beyond “the’ sanctioned deputatlon penod.

'ﬁthe Rarlway Board was treatmg the penod ﬂas unauthorised with
- “‘;'A.attendant consequences " and tl'ns was'” conveyed to the applicant.

A

‘ nued rns serwces m the RITES awamng acceptance of his resignation

'and abcorptlon orders in R. LS. He learnt ' that the resxgncmon was

."'th‘e‘ file by “the | competent authonty in the ﬁrst ‘week

19877 The applic'ant”aftel' signing the declaration on

987 86, received the 1mpugned “éfder’ dated 3%3.87 conveying sanction

Crard A,

" of the ‘president fé'r”isé‘rmaﬁé‘rit‘ absorption ‘6f the applicant in RITES
: .cate .. o , . ‘ :
“’th back ILe. from 221284 'I‘h’e‘:'"‘*RFFES ako did mat E<u- the

\ :‘.absorptlon order< before the ‘sanction-'of ¥ the “absorption of the appli-
mcant by the Presdent ‘in pubhc “intérest.” It “is -+this impugned order
"ordenng the absorpnon of the’ apphcant ‘fromi‘back date, ie., 22.12.84

v - "A'Iwhich is under«challe'nge"m‘ ‘the” 'present~-'0.A-. In other OAs the

fdates of lmpugned' orders and back dates’ aFe . different. However,
~

T

as the prmc:ple s to ‘bé “lid’ down, théy contend that mstructlons

e

’ contamed in para 5 of Annexure AV déarly*Hy down that

"the a'ders of permanent absorptlon should be issued only

:J:"'after the resrgnatmn “of“the™ Raxlway servant has been

"facmed by the’ Government and with eﬁect from the

2o idate: of such acceptance." e

TRILE %

The apphcants, therefore, contend that the resignation should not

have been scoepted from back date, but should be deemed to have

AR “Been accepted oaly from: the thte of acceptance.

fn = 5 The. ’respondents; On-; mlice appeared and filed their return
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comended that there ls nothmg v»rong or against the rules o princi-

D .-x‘._, T #.2

_,;.‘,a_,,ples of law ln accepting the reslgnanon wlth retrospecuve effect

s o PRI P !

Thev also contend that it was the request of the apphcantsfa' perma-

Ly ", W “J

. nent absorpnon in the RITB and as the RITE:S has raisedan. object:on "

;7
L Wy

wrth regard to tlns absorpnon wnh back date, the gnevances of |

o

the appllcant.s are. baseless. The) also mamtalned in their return. .

[
H

that the apphcants uncondmonally opted for permanent absorpuon ';

in uhe RITES whlch was approved fmal‘\ - Hence, the applxcants
S are -,,,ed from gomg back from t {3tg pres 'iOus COMmMIL ment

FED Shﬂ Rl\ Kamal. learned counse..: Bppeared “LiTbEF T

g of- t:w cpphcantc and submnted at Ength h.< arguments. - Scmehos

counsel of the respondents were not a\allable on the date of hearir

o W PR & was drected that the) ‘may ﬁle Ll Wwhilen & J.ment

: ,-h: ﬂre. tr conszoered at the nme of me pdzmem. Hen:— ='Sh:

e B Tbe qestlon o be admchcated was the subl matter

3 1..}'3v

1.C. Sudhur, R.L. Dhaman, lnoerjlt Sharma, OP Kshatriye anc G.k
Moo") ﬁled their vmtten argument.s._ We have carefully consdere

thexr contennons and proceed to adjudlcate the matter in hand

.of mnszderauon ln the case of J Sharan vs. Union of Indie in O.A.
~

’Na 364/86. This was also the subject matter of consideration by
’(

. dif ferent. Division. Benches ol' thls Tnbunal in OA Nos 109/86, 108/86,
l!lO/SS .and, 111/86 (M.P Snngal and others) dated 18.9.87. In view
of these dects:ons, the questlon need not detm:dm any more .'Ihe ‘
orderswhich were passed ln dlfferen.t\. OAs. Iatbe effective dates of '

retirement are being, given. below.

P S idn O No (617/86,) the,-effective date of retirement’ was

it bé:°221284. + ‘Smiarly, respectively i all the other

s ' 'OAs . the -date: were to be 11.10.85, 7.12.8?, 22 4.85,

i Bt 91182 4.1,35;;- 81.85 11183 7.6.83 41284,

“ﬂ_

4.6.8!; Jf;-.enz._ss. -2842.84,: 4.5.85, 3.0.85, azus. 4.5.86“
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In the case of ] Sharan vs UO.l (supra), lt has been held that

p ,ﬁ'. Y ,-',,.,- e r.-z .,«:;!»

have retrospectlve effect being purely admmistrauve in _nature.

| such orders as passed by the respondents “in Annex. Al would not

I 4 s ;,

21,

lt was further observed that no explanatlon for mordlnate delay on

BN " A;‘3-; 141

. the part of respondents in accordmg the requxsnte sanctlon s forth-

HFES kN e = 2

commg. lt would be seen that in therr returns. the respondents_

m these matters have also not assngned any valid reasons for  having

3l .rh

| passed the orders after mordmate delay oﬁ'uthe submission of the

resxgnatlons. ' The respondents contended that it was an administrative

order. ‘lt' 1s settled b) now that admmlstratlve orders, lf passed

e Lo
d PRV

in a ma*lrler “hlch i not based upon the p’maples of natural justice

and equxty, cannot be sald to be good orders. Admlmstratlve orders

A 1mpugned ordem; \\c do not ﬁnd any ]ustlflcatlon on the part of

the mpondent. for hav:n passed ‘the” ofdérs to be effective retros-

3
e -

pecuvely A

ln the case of SK. Sharma v&." U.01 (OA 615/87) decided

“on May 5 1989 ‘a Dlvxsron Bench “of thls Tribunal has also placed

' the mtervemng penod shall be treated ‘as one on deputatlon on the -

' usual terms md oonditnons.

.;_,S». L

rehance m the case of _l Sraran (supral ‘and directed that the appli-

cant's chte of leurement ﬁrom the l.A.S and his permanent absorption

o in HUDCO shal] be taken as 28.6 19085 and he shall be enutled to

all retlrement benefits on’ thls basis”’ They further directed that

.

vs UOL & Ors. (OA

h the “Caise of PN S

SR e S S ]

rae e T S I L N

370/88), demded on 17690, another - Bénth of this Tribunal followmg

the: tnnciples of I Slaran (supra), laid down the following ratio:

toﬁ,e yejudlce or; detriment ‘6f the applicant.”

"That» ithe order passed by the respondents was purely R

“an -admirnsu;~a;_dye",_gder and cannot . operate retrospectively | |
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in theparent 'post stood terminated with effect from the datfé*of

: the administra t1ve order.

-
s

ln another case UB. Singh V. UOJ & Ors (oA 616/87)
(decxded on 761991) in whlch one of us ‘was .8 party (Hon ble Shri

Justlce Ram Pal Smgh) also placed rehance on the’ decxsxon in J.»,

"‘h""'sharan (supra)'s case andl ‘rhiaide - “the . ‘observatlons that an administra
e’ order ‘Canniot be directed o operate retrospect:vely to the’ preju-
Y dide and detrlment of the apphcant. Jt was also laid down that

"-')“'the apphcant mmt be deemed to: “have contmued on deputation with

e

“the RITES’ i lus ﬁnal' absorptlon.-' It was. further laid that the
"'hen of the apphcant from the - parent department stood termin=:

":"‘?':‘""'onl\ from “the date when “the reslbnatlon By the™ parent department

was accepted It ‘was further lsid down that orders of aceptanct

‘of “resignation;"i e, the administrative. orders, cannot operate . retros-

’p'e*‘cti'véiy -

A -similar - vxen was" taker m anothe_' Bench decision In

“the ‘cas€ of Mohd. ° ‘Salim Akhtar vs. UO.L (OA 330/89), decidec or
26 1ii199L.
o 7 S W"'e are;’ theref"ore, "of.i d're“'opin»ionr;that the impugned orde:.
" which ™ were passed by the: respondents omdif ferent detes [ r s

case o 3.3.87) are the dat&s from v.hxch ‘the resignation beccme

~

"""Feffectlve. " The * letter of - restgnatlon becomes effective only from

""the ‘date ‘of ‘the actual acceptance of the: remgnatlon by the compe-

U temt authon ty. - Hence, the resxgnatton of «these apphcants became

' effectlve ‘on’ the dates they ‘were® actually accepted by the competent

_authonty and not from the date from which they were drected to

-\

operate retrospectlvely We, t.herefore, sr:t asxde the impugned a'ders

, (Anne:.. A—l)m thls case ‘and’ other impugned orders in other OAs

to the extent that they do not operate retrospecuvely and shall

be operative ‘only from the dates the resgnatiq,ns were actually

- aoepted and ks only from these dates that the apphcants ien stood

e ‘-'—Wq—- S TELAR TS e i

.ap;ilcants n the RITES became iind(""

Fr7
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Lien ica,mot ‘be terminated retrospecgvely unilaterally by "'the cadre

" -_eontrolling huthonty, ,,:' I

»-c.'
E
t

e

?81;' wiomsiaThe respondents have objected tl)at OA 'Noe,""963/89,'

70 :1051/89;:11052/89,:1953/89,, 1012/89::and, 1028/90 .are bared by Emite-

Dol .='ft‘io'n:‘s":-‘= lt\sappear-..s;. 'tha"t---..iom this f_gronn'd ,-e.aIQDe,Az..t,he applicants‘ in these ‘
previous -pdgements .of . this: Tnbunal and also by the pdgement in-

thls» case. Techmcahtxes cannot ;be ; perrmtted to,block the_flow: OflUSUCG

N 9.‘:_"_"? L Consequently, wee alow, these ()As and direct the recpond—

Ténts! that"'the’ TS Ehatiohs ; S6ceptads; shall T5é T deémied to B "operative -

; R T L SO only frc-rn the dgt.e-,..;of -the actua), acceptance of the resignations

“and: not-: retrosectpvely. - +This, ;ox;c}\e_;}ﬁ-;g'_fb_ .the, _getrospective Opei'aﬁon
of the xmpugned orders is being  quashed, and the respondents are
sl o directed Lo comsder the  appss ants 0T permanent absorption in the
RlTEZSo- _\__uéft..é-;_f:q;e actual -dzte of acceptance ofv their resignation
from the parent department, end’ gixg,e;.)t»h_em.». all ‘the consequential
RALE R B beneﬁts, mcludmg pay - fixation, promonon in accordance with rules

nd .arrears ;:of ;-pay..and . allowances., together with smlie interest at

svthe »fate of 112% .per ammm, eill . the date of t:he absorpnon in the
¥ ERA RITES. ‘We::. further -direct: - the . respondents to comply w:th these
womity wdoaind dtrecnom w1thm -8, penod of three, months from the date of receipt |
. ».: of ia copy;:-of.;:-m'!is;:;,;jgdgrnent:..- 'lhe,.,“,.pe;j.t‘i_‘es._‘.&m_ the facts and drcum-
‘stancesofmecase,shall _bear thelrown,costs.
‘ - : - s 0

(P.S: HABEEB MOHAMED) .. . 2 o s ~~(RAM PAL sii’GH)
Cep woasee. .o MEMBERAA) | VlCE—CHAIRMAN 0




