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JUDGENE NT

In this sgpplication under Section 19 of the
Administrative Tribunals Act, 1985, the appllcant is
aggrieved by Office Order dated 4. 8.1987 (Annexure 14),
by which the proforms promotlon given to him as officiating
Asslstant for the period 1.5.1979 to 30.3.1981 in the pay
SC1le of Rs.425-800 vide Office Order dated 10.4. 198l was
cancelled. He has prayed that the impugned order;dated
4.8.1987 be quashed and that the responaents be dlrected
to treat him retired from the post of QSSlStaﬂt in the
grade of Rs,425-800 and entitled to retire at the stage
of Rs.455/- per month. He has further prayed theat his
pensi§n and_gratuity be fixed with reference to his
emoluments of Rs.455/- per month.
2 Briefly stated, the relevant facts are as
below: -~ | |

The applicaht was appointed as Lower Divisibn 
Clerk in the grade of Rs.110-180 in fhe erstwhile Mlnlstry .

of Petroleum and Chemicals, Goverament of IﬂJla, with effect

from 14.4.1967. Aafter he quallfled in the Examination of

Upper Divislon Grade conducted by the U.P.S.5. in 1972, hésf

was promoted as U.D.C. in the scele of Rs.330 - 560 with

) Corr ™



\&

effect from 27.8.1973. He was appointed to officiate

- o

as Asslstant in the scale of Rs.425-800 for the period
from,24}6.i977 to 3L.12.1977 and again from 1.6.1978 to
15.7.1978 and 1.1.1979 to 30.4.1979. His services were
placed at the disposal of the National Hydroeleciric
Power CO;pOlathﬂ Limited (herelnafter to be referred as
"the Corsoratlod@ a Public Sector Undertaklng under the
. control of the Ministry of Enérgy, as Assistant Grade II
| in the SCdle of Rs.330-560 for a period of one yzar with
effect from 1.5.1979. The deputatlon period was-extended
for a further pefiod’ef one'year.cﬁlthe.plea that he had
officiated as-Assistant under the Government of India for
a period of about one yearvbefofe his deputation on foreign
service, he applied for grant of ome increment urder
Fundamemtal Rule 22-C, Thereafter Respondent No.l, viz.,
Union of Indla, wrote to nespondent No. 3 viz., General
Mangger (P & A) of the Corporation, that prior to the
depubatlon of the applicant to the Corporation, he had
offlc1ated as Assistant for a period of sbout one year
and was eligible for the grant of one lncrement raising
his pay from Rs.425 per month tovRs.44O per month in the .
scale of Rs.425 - 800 with effect from 1 .5.1979, and further
that but for his deputatlon to the Corporatlcn, he would
have continued to Of;lClate as Assistant and he would have
drawn another increment ‘raising his pay from Rs.440 to
hs.455 per month in the scale of Rs.425 - 800 with effect ,
“from 1.5.1980.- In pursuance of the above, Respondent No.3
fixed the revised pay of the applicant and leave salary and»
pension contribution were also remitted to the parent
employer at the revised rate. Here it may be stated thaf
whlle the espplicant came on deputation to the. Corporation,
one Shri M.L. Khanna, junior to him as Upper Division Clerk

in the e:s»whlle da.dhe Department of Chemical and Pertlllzer=

was app01nted to orfLCLate as Assistent in the scale of
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Es.425 - 800 w1th effecb from 1.5, 1979 to 31.8. 1979 and
agalq from 1.9, l979 to 3L.12.1979, which arrangement is
'stated to have continued further. The applicant had, ‘
therefore, represented to the concerned Department of the
Union of India to'give him proforma promotion as Assistent
with effect from 1.5.1979, i.e., from the date of prOWOLlOﬂ
of his junior under the next below rule. Thls protorma
promotion was given vide.Office Order dated 10.4.1981
(Annexure 3)’forlthe_period from 1.5.1979 to 30.3.198L in the
pay scale of Rs.425 - 800 under the Next Below Rule and
this Office Order also stated thet.the pay of the applicant
. is fixed ot ks .440/- per month with effect from 1.5.1979
and at Rs.455/- per month with effect from 1.5.1980 in the
pay scale of Rs.4?5-800. Necessary certlflcaue for giving
promotion under the Next Below Rul2 was also accorded in
the same Office Order.

3. In pursuance of this Office Order, the Corporation
promoted the applicant as Assistant Grade I 1n the scale
-of Rs,425 - 800 retroépectively with effect from 1.5.1979,
under intimatioh_to Respordents No.l and 2. It is stated,
that Respondents No;l_and 2 raised ho bbjection to the

1 above.action of the Corporétion,)which-in any case was

in accordance with the o;ders issﬁed by the Government.

It is stated that the applicant was also otherwise eligiblé
for promotlon as mSSLStant Grade I in the uorooratlon after
completlon of six years' service in the grade of Rs. 3°O-5OO
with effect from "August, 1973, as per the standing rules
.épplicable to the Cérporation.

4, In January, 1981, the applicant was offered

permanent absorption as Assistant Grade I : in the scale

of Rs.425-800 in the Corporstion with eftect from 31.12,80

(Annexure 2). According to the applicant, since no reply
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to the gpplicant's representation for grant of proforma

-4 -

promotion had been received by that time¢, he made another
representatlon to Respondent No.l. When no reply was
recelved even them till the date he was to give his consent
to the proposél for his permanent ébsorption, he declined
the offer and requested the Corporation to repatriate him
back to his parent Jeparument, under intimation to Kespondent
No.l. But when proforma promotion was given to him in
April, 1981, the applicant accepted the of fer made by - the
Corporation for permanent absorption and thereafter he
submitted his resigaation from the post of Assistant with
~effect from 31.12.1980 in the parent Department on 22;4.1981,
which was forwarded by the Corporation to the Government
 fAnnexure 4). The acceptance 6f the resignation was.conveyed;
by the Government vide Office Order dated 20.7.1981, later
oy substitufed by Office Order daiéd 2L.8.l9él} The Govern-
maqt accepted.the resigngtion of the aspplicant with effect
from 31.12.1980. Thereafter, order for his perﬁanaqt o
absorption in the Corporation as QSSLSLaﬂt Grade I in the
scale of Rs.425-800 was issued by the Corporatlon on
24.8.198l. Sanction of the President of India to the
permanént absorption of the zpplicant in the Corporatioa,
as above, was issued on ll.12.l981,<wh;ch me ant that the
applicant had retired from the service of the Governmeﬁt
with effect from 31.12.1980.
5. after lecelpt of thu Optlon from the app71canb
in gard to his penslon Respondent No.2 1ssued sanction
orders dated 17.8.1982 (Annexures 9 and lO). However,
respondent No.l issued another letter dated 31.8.1982

informing the applicant thet his pension and gratuity weré —

provisional (Annexure 11).  The applicant adcepted the
pensicn ard gratuity vide his letter dated 10.11.1982 w1thout‘
prejudice to ‘his richts of claiming the pension and gratulity

as per his entltlement under the rules (Annexure 12). He .

wes sanctlioned provisionally an amount of Ks.20866.60 towards
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commuted velue/one-third pension and terminal benefits
vide letter dested 21.12.1982 (Annexure 13)., The applicant
contends thet his efforts for release of the final samcticn

did not succeed. However, after a pericd of 64 vears
! )

respondent No.2 issued Office Order dated 4.8.1937 { imgugned

\sii

order at Annexure 14) to the effect thet the applicantts
proforma'promotidn granted to him vide Office Order dated
10.,4.198L has been cancelled.

6. No counter-affidavit was filed by the respordents.

However, the learned counsel for the respondehts submitted
at the time of final hearing of the case that the seme be
decided on the basis of the records.

7. We have carefully perused the materisl on record
and have zlso heard the learned cdunsel for the perties.

3. The short pcint for decisicn in this cese is
whether the proforma prbmotion'granted to the applicant
vide Cffice Order dated 10.4.1981 (Annexure 3) as officiate
ing Assistant under tﬁe GOVernment tfor the period from
1.5.1979 to 30.3.198L under the Next Below Rule in the
scale of Es5.425-800 znd fixing his pay at Ks.440 per moﬁth
with effect from 1,5.1979 and As.455 with etfect from
1.5.1980 in the aforesaid pay scale could be cancelled;by
respondents No.l and 2 by issuing another Office Order
on 4.8.1987. The impugned Office Order dated 4.8.1987
caencelling the proformalpromotion of the applicant, does not
mention any reasons for such cancellation. It slso does not
show whether any opportunity had been‘giveh to the

applicant to show cause against the proposed action. The

materiasl on record also does not show that any such
oﬁportuniiy had been given to the aspplicant. On the‘other
hand, the applicant had pleaded thaet he had opted for
permanant absorption in the Corporation only after he had
been granted proforma promotion vide Cifiée Order dated

‘lQ.4.l98l._ Further, there is aothing before us to dispute

the contention of the applicant and the facts on recerd that

(‘ 2 Car”
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- thus violstive of the principles of ééﬁé%y nshrined in

| appllC%Fb&ﬁ succeeds. The impugned Office Order NO.P-2/ |

- O -

the applicant hed been granted proforma promotiocn and

his ﬁay had been raised after his junior in the cadre of
2C had been promoted to officiate as Assisfant urder the
Government. Not.only this, as per the Government order,
the Corporation had also revised the pay of the applicant
under the Corporation with retrospective effect. The
applicant has categorically stated that the Corporafion
paid to the Government the'léave'salary and pensiocn
contribution at the revised rates, The gpplicant having
resigned from the Government service with effect from
31.12.1980 and the Government having accepted his resigna-
tion with effect fr&m the same date, the Government could

not have cancelled the proforma promotion-given to the

gpplicant with effect from 1.5.1979 vide orders issued

in August, 1987. As the applicant had acted on the basis
of the aforesaid proforma promotion by opting to get
permanently absorbed in the Corporation and a right

had accrued in favour_of the applicant, the Goverament

was prevented from taking a unilateral action in cancelling

the proforma'promotion after a gap of over six years and

that too withouf following the principles of natural -

justice inasmuch as the applicant was not given any
opportunity to show cause against the action taken by

the Government. It l1s a clear violation of the doctrine
of audi-alteram-paltem and is accordingly arbiifary’and

T G

srticles 14 and 16 of the Constitution.

9. In view of the fore901ng discussion, the

Qe
463/67-Estt., dated the 4th August, 1987 (Annaxure 14)

issued by the Mlnlstry of Agrlculture, Department of

Feriilizer Government of India; 1s hereby quashad. The
applicant shall be entitled to oet pro-rata gratuity for
service under the Government on the basws 0f Rs+455/~ per

month, which he was drawing at the time of resigning from

e
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the Government service for permanent absorpticn in the
Corporations He shall aléo Ee entitled to prosratsa
pension / commutation of pension on the basis of average
emoluments taking into account the proforma pxbmoiionﬁgrantéd
to himlvide Office Order dated 10.4.198lL and the revised
pay fixed therein., Further,the lump sum amount equai to
leave salary for the leave on average pay / earned leave
to the applicant on the date of his permanent absorption
in the Corporation shall be calculated on the basis of the
revised péy fixed in tﬁe order dated 10.4.198l. These
directions shall be complied with by the Union of Irdia
within a period of two months from the date of receipt of
a copy of -this order by them. The epplicant qha~“ also be
entitled to simple Interest at the rate of 12% per annum
on the arrears of gratuxty and pension / commuted value of
pension for the period from 1.9.198L till the date of
p ayme nt (the-applicant’s resignation was accepted by the
Government vide Office Order dated 21.8.198L). 1Inp the
facts and circumstances of the case, the parties shall
bear their own costs.
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