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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL 0
NEW DELHI /2'7

O.A. No. 937/89
T.A. No. 199

DATE OF DECISION__31,1.1991,

Shri Balram Malik Petitioner

Shri J.C. Singhal Advocate for the Petitioner(s)
~ Versus '

Union of India & Others, Respondent

S/Sh.S.N.Sikka & K.K. Khurana _Advocate for the Respondent(s)

CORAM

The Hon’ble Mr. T.S. Oberoi, Member (J)

The Hon’ble Mr. I.K. Rasgotra. Member (A)

<' Whether Reporters of local papers may be allowed to see the Judgement ? %/ﬁ
To be referred to the Reporter or not ? \/"(/S - _
Whether their Lordships wish to see the fair copy of the Judgement ? Ale

Whether it needs to be circulated to other Benches of the Tribunal ? M0
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(I.K. RAS®OTRA) , (T.S. OBEROI)
MEMBER (A) MEMBER (J)
31.1.91., 31.1.91.



IN THE CENTRAL ADMINISTRATIVE TRIBUNAL C%

PRINCIPAL BENCH: NEW DELHI

OA NO.937/89 . - DATE OF DECISION 31.1.1991.
SHRI BALRAM MALIK 3 ...APPLICANT
| VERSUS
UNION OF INDIA & OTHERS . - - RESPONDENTS
CORAM: | _

THE HON'BLE MR. T.S. OBEROI, MEMBER (J)
THE HON'BLE MR. I.K. RASGOTRA, MEMBER (A)
FOR THE.APPLICANT SHRI J.C. SINGHAL, COUNSEL

FOR THE RESPONDENTS - SHRI S.N. SIKKA AND SHRI K K.
‘ KHURANA, COUNSEL ,

\
(JUDGEMENT OF THE BENCH DELIVERED -BY HON 'BLE
MR; I.K. RASGOTRA, MEMBER (A)

Shri Balram Malik, ; Section Officer (Aceounts),
Northern Railway who was initially sent on'deputation
vide order dated _13.7.1989 to Indian Railway ans—
truction Company ' (IRCON)Y has filed this application,
under Section 19 of tne Administrative Tribnneis %ct,
1985 against’ the ~rejection of his representdtion’ by
respondent No.3 vide order. dated 8.8.1988 (Annexnre~A—l)
regarding'settlement‘of his terminal benefits with bank
rate of interest censequent te his absorption in IRCON.
The absorption of the applicant in iRCON has: followed a
tortous route as is evident from the foilowing facts.

E.The applicant was. sent on deputation for> a
period of three years vide respondent No.3 S.0.0ﬂ No.133
dated 13.7.1979 (Annexure AT). He joined IRCON on
20.7.1979 while the épplicent was on deputation, he was"
placed on the select list for promotion to the:post of
Assistant-nccounts Officer vide order dated 21.12.1982
(Annexure-A—Q); He was promoted as Assistant Accounts_

Officer in IRCON while still on deputation wunder the
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N;xt Below Rule (NBR) w.e.f. 31.3.1983 'after period of
three years{ deputation with IRCON had expiﬁed on
20.7.1982. The Northern Railway wrote a numﬁer of
letters to the reépondent No.4 M/s. IRCON to pelease
the applicant to enable'him to joiﬁ his parent depart-
meﬁt, if he has not been absorbed in the IRCON. The
applicant, however, was not repatriated but was édvised

by the borrowing company on 20.11.1984 (Annexure A-15)

.that he . would be 5bsorbed as Accounts Officer 'w.e.f.

1.9.1984 in the grade of Rs.840-1200. He was further

asked to sever his conhection with his parent department

“and submit request for deemed retirement from - that

department in the prescribed proforma made  available to -
him. The applicant gave his consent for absorptibn from
1.9.1884 but later requésted for absorption :w.e.f.
1.5.1985 vide his applicatioﬁ dated 28;3.1985 (Annexure
A—iG). Based on the recommendation of . IRCON, the
Northern'Railway, respondents No.2 and 3 accepted appli-
cant's - requeét‘ for 'absorptioq w.e.f. 1.5.,1985 vide
S.0.0. No.220 dated 2.5.1985 (Annexure A-17). in view
of the permission granfed by réspondent No.2 for perma-
nent‘ absorbtion in IRCON w.e.f. 1.5.1985 inhpublic
interest, the applicant was deputed by- the IRCON to
serve in Irag on 30.5.1985, While the applicant was in
Iraq, IRCON vide their letter dated 22.8.1985 (Annexure
A—lQ) advised that since his absorption w.e.f._lﬂ5.1985
involved extension of his peribd of deputatidn with
IRCON beyond three years, tﬁe Railway Board have not'

agreed to IRCON's proposal for extension of his deput-

~ation period beyond three years and have directed that

eithgr Shri Balram Malik should be absorbéd permanently
w.e.f. 14.7.1982 or repatriated to his parent department
on the Railway. The applicant was accordingly,

requested to convey his willingness 1in the énclosed
| _
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proforma for his permanent absorption in IRCON on expiry
of his three years deputation i.e. w.e.f. 14.7.1982. He
was advised to:furnish his willingness by 7.9.1985. In
response the applicant submitted his unconditional
option for absorption in IRCON w.e.f. 14.7.1982. He
also wrote separately a letter to respondent No.3, FA &
CAOQ, Northérn Railway.

The applicant submits that he has conveyed his
option for absorption in IRCON in view of the circum-
sténces in which he was placed at that time while
working in Iraq. Héwever, despite the reviséd offer no
decision was communicated about his absorption to him
till he sent in his application virtually revoking his
offer of absorption w.e.f. 14.7.1982 (Annexure A-20).
He submits that his date of option was altered several
times i.e. first it was 1.9.1984. Later vide formal
order permission was conveyed as requested by him for
absorption from 1.5.1985 and finally he was asked to
convey his option for absorption w.e.f. 14.7.1982.
Having done all this, his case still remained undecided
and éonsequen%ly hé became 1iable'¢o suffer heavy loss
by wéy of interesf/and pensionary benefits etc. which
have since undergone substantial improvement. He,
therefore demanded that if he is to be absorbed retros-
pectively, he was no more interested in absorption
unless he is paid loo%lcommuted-valué of pension at the
bank rate of interest. Since no decision waslforthc—
oning, this letter was followed by - . his 1ettefs dated
6.7.1988, 1.2.1538 in which he revoked his option for
absorptioh w.e.f. 14.7.1982. He did not hear any thing
in the matter till he received Northérn Railway S.0.0.
386 dated 6.7.1988 from Northern Eailway that the

applicant has been absorbed in IRCON w.e.f. 14.7.1982.

o
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Reacting to the sanction so:conveyed, the applicant vide
his letter dated 8.8.1988 (Annexure A—l)'acceptéd the
offer of absorptién subject to'payment of ihterést of
his sétflement dues with retrospective effect  i.e.
14.7.1982. His grievance is fhat-he has not received
any response ‘to this lettér sovfar.

By‘way' of relief the applicant has prayed that
his date of absroptioﬂ in IRCON should be 6.7.198§ i.e.
the date of issue of orders of absbrption. . Alter-
natiﬁely, if the date of. absorption is to be taken as
14.7.1982, he should be paid interest-on'his terminal
benefits at the rate of 14% from 14.7.1982 to 2.2{19§9 -
the date of actual payment.
3. Shri J.C. Siﬁghal, the learned counsel fpr the_
applicant stressed the following aspects in the course
of his submissions. First fhat the applicant's absor-
ption from 1.5.1985 was apﬁroved by»the Northern Railway
vide their S.0.0. No.220 dated 2.5.1985 and thié order
was taken as a conclusive proof that the applicant's
request for absorption w.e.f. 175.1985- has  been
accepted. The said order is reproduced below:—'
"English Translation of A-17.
Northern Railway,
Headquarter Office,

Baroda House,
New Delhi,

5.0.0. No.220 dated 02-05-85.
Permission of-the Gerneral Manager is accorded to
the permanent absorption in IRCON of Sh. Balram Malik,

Asstt. Account Officer (Under NBR) and to his re81g—

nation from Rallway service w. e.f. 01-05-85 in public
interest.

Authority:Order file No. 80/Admn/C/29/1
absorption,.Abstract page No.21."

The learned counsel submitted tﬁat this was a
conclusive contract and it could not have been
unilaterally fevoked by one of the barties fo the
contract on the plea, that the Railway Board has not

agreed to extend the deputation beyond the period of



-5- | ) ‘ .\fb
three\‘years. ‘ Secondly, although the period of
deputation expired‘on 14.7.1982, but the .applicant was
continued Jon deputation w.e.f. 31.3.1983. He was
allowed the benefit éf NBR while on deputation beyond
three'Qears. Further, no communication was sent to the
applicant telling him to seek repatriation to the parent
department as it was not possible either to change the
date of ébsorption ‘or to extend the period of
deputation. The entire correspondence was'between the

respondents and IRCON. Thirdly, the learned counsel

submitted that identical matters have been decided by

the Tribunal in P.N. Venkatesan v. Union of India &

Ors. (0A-371/86) decided by the Principal Bench on
I

© 18.9.1987 and in J.Sharan v. Union of India & Ors.

(OA-364/86) decided by the Tribunal orn 9.9.1987. He,
therefore, submitted that although his case is fully
covered, he is willing to accept either of the alter-

natives as prayed for in the reliefs. The common stream

'in the case of J. Sharan (supra) and P.N. Venkatesan

(supra) and in the present Qasé is that the period of
deputétion | expired after three years and certain
specified dates for absorption in the respectivé
organistions were given by the petitioners and later
they sought‘to resile from the option in absence of any
decision regarding absorption in the borrowiﬁg
organisatibn to avail of improved terminal benefits. In
both . the . decided cases as also  the case uﬁder
consideration the 6rders fbr'absorption were issued by
the respondents after considerable delay but made
effective retrospectively. The only distinctive feature

of the case under consideration is, that there was

consensus ad idem vregarding 1.5.1985 as date of

absorption'of the applicant vide S.0.0. No. 220 dated

oL
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2.5.1987. The contract was conciﬁded on 1.5.1985.; This
order was not a ﬁere expression of,the desire Gf the
parties as to the manner in which the transactién will
iﬁ fact be effected. This Was an enforceable contract.
This contract wés repudiatéd by the parent depaftment
unilaterally inasmuch as thaf the applicant whb' was
posted in Iraq was told to' exercise option f%om a

revised date: rétrospectively viz. 14.7.1982. Ih the
situation iq}Which hé was .in Iraq, he succumbed to the
demand that as it may, once the contract for-absofption
w.e.f. 1.5.1985 is repudiated fhe case is on aliifours
with the.case\of J. Sharan & P.N. Venkatesan (sgpra).
We; therefore, need not go again into all the‘ﬁoints
agitated in the application including IRCON ha&ing not
been nofified under Section 14 (2) of the Act énd in'the
Wfitfen stateﬁent of the _respohdents. For réasohs

recorded in Shri J. Sharan (supra), we hold thdt the

Northern Railway S.0.0. No.386 dated 6.7.1988 (Anhexﬁre

A-2) Dbeing pureiy an administrative order can not
operate-retrospectively with. effect from 14.7.1985. No/
explanatioﬁ for 1inordinate dealy 6n the lpa%t of
respondent Né.l to 3 1in according the éanctioﬁ for
absorption is forthéoming. Consequently, we allo% this
application and set aside the order Nb. S.0.0. 386§dated
6.7.1988 to the extent if operates retrospectivel&. We
further direct that the petitioner shalli be deemed to
have been absoved permanentiy with respondentl No.4

w.e.f. the date of.the said ordef i.e( 6.7.1988 énd he

'shall be deemed to be on deputation with respondenﬁ_No.4 :

i
till then. The applicant shall also be entitled to all

‘the consequential benefits flowing from the absorption

. w.e.f. 6.7.1988 by way of salary, pension etc.

There will be no order as to costs.
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(I.K. RASGQTRA) (T.S. OBEROI)
MEMBER (A 37”%} : . MEMBER (J).
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