)

IN. THE CENTRAL A.DMIN'ISTRATIVE TRIBUNAL - B ' é? -
' NEW DELHI : ‘
0.A. No. 931 of 1989
T.A. No. o
' ' - DATE OF DECISION__* 1.1.1990
Bishan DaSé ' Applicant (S)‘
Sh. K.L. Bhatia . ‘ : Advocate for the Applicant (s)
Versus _ '
Union of India & Others __Respondent (s)
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Whethee Reeorters of local papers may be allowed to see the Judgement ?

To be referred to the Reporter or not ?
Whether their Lordships wish to see the fair copy of the Judgement ?

To be cnculated to all Benches of the Trnbunal 27

JUDGEMENT

This is an application under Section 19 of the Administrative
Tribunals Act, 1985, filed by Shri _Bishan Dass,, Inspector in the Inspecto-
rate 'of Armaments, Dte. General of Security, Cabinet Secretariat, Nev;rl

Delhi,. against impugned order No 2(4)/INSP/80 dated 3.2.89 passed by the
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- Chief Inspector of Armaments (Respondent No. 3) agalnst ‘wrong fixation

of pay and arbltrary deduction from his pay and allowances.

2. ‘ Brief facts of the case, as stated'by the applic\ant are' tf;at
he retlred from the Army on LI2 1977 “from the' post of Sub. Ma]or/Hony
Captain before attammg the age of 55 years, At that time he was getting
a pay of Rs. 1,000/- p.'m.. The fappiiea.nt;- “was 're—emp]oyed'in the Inspecto—
rate of -Armaments as Sub Inspector on 1.9.80 and his pay was flxed at
Rs. 530.00 ie Rs. 425.00 + seven mcrements of ‘Rs., 15.00 plus Rs. 50
as specxal pay under the Ministry of Defence '0.M. No. 2(7)/78/6664/(C1VI)
dated 30.8.1978 as under:~ ,

Army pension . ' ) Rs. 359.00

P.EG. I Rs. 80.00 =

Pay ' Rs. 425,00
Rs. 864.00
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Less amount of pension ignorable for fixation Rs 125,00
Rs. 739.00
Last pay drawn Rs. 1000.00
Pay fixed ‘ Rs. 530.00

The appli'cant ws given D.‘A./A.D.A. and LR. etc. on the maximum of the
scale of pay. Vide Ministry of Defence'§ O.M. dated 8.2-.83 (Annex, 1
to the application), it was decided that i_n the case of re-employed ex-
servicement retiring before the date of 55 years, the pension as indicated
below may be ignored in fixing their pay oﬁ re—émployment:—

| (i)\In the case of serving officers, the first Rs. 250.00 of pension;
(ii) in- the caée of persoﬁnel below ‘Commissioned Of ficers rank,
the entire pension It was also stipuated that ‘in éase of
.those who were already on re-employment the ‘pay may be
refixed o'n the basis of these orders provided-they opt to
do so. If they so opt, then terms. will be determined afresh

as if they have been re-employed for the first time. -
The applicant did not opt for the fixation of pay by ignoring his full pension.
in terms of O.M, dated 8 2.83 as it w.ould have resulte;d in a substantial
loss iﬁ his emoluments Tﬁe persons who did not suffer any loss gave

their options for fixation of pay in terms of O.M. dated 8.2.83. and the

‘persons who were appointed after the crucial date of 25.1.83 enjoyed the

benefit of fixation of pay by ignoring their full pension

3. In the meanwhile the applicant was promoted to the post‘of
Inspector in the scale of Rs. 550-900 plus Rs. 75/- as Special Pay w.e.f.
1.5.86, | /

4, In. accordance with the recommendations.of. the Fourth Pay
Commission, instructions were issued vide Deptt. of Persomnel & Admin.
Reforms O.M. No. 13/7/86-Estt. (Pay II) dated. 9.12.86 for the fixation of
pay of the re-employed persons in the revised scalé of pay. It'was also
decided vide O.M. dated 11.9.87 (Annex IV to the application) that the
pay of pensioners who were in re-employment on 1.1.86 and whoée pay
was fixed in accordance with the provision of O.M. dated 9.12.86 may be

refixed w.e.f. 1.1.86 by taking into account the' revised pension. It has

also been ordergd that the over-payments already-made may be recovered/
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adjusted The applicant's pay was fixed in the revised scale of Rs. 1640-
2900 as Sub Inspector at Rs. 135100 w.e.f. 1.1.86 and in the revised scale
of Rs 2000-3200 as Inspector at Rs. 1471.00 w.e.f, 1.5.86 after deducting
Rs.589.00 on acéount of increased pension w.e.f. 1,1.86. The revised pension
olf the applicant has been fixed at Rs. 1047.00 with an increase of Rs.
589.00. The iﬁlpugné_d order is discriminatory as the enhanced amount
of pensiohz with efféct from 1.1.86 will be .deducted from the pay of the
aplicant whereas the pensioners. whose pay has been fixed by ignoring full '

pension will be getting a full amount of pay without any deduction. It

_ will thus be violative of Articles 14 and 16 of the Constitution of India

The applicant has cited the case of Shri Rohitaswa Singh who retired as
Sub./Hony.l Lt. on 31.1287 and re-employed as Sub-Inspector .will draw his
full pension of Rs. 1650.00 blps his pay of Rs. 16.40.00, being the minimum
of the revised pay scale of the post, whereas the .applicant who retired
a-s Sub. Maj/Hony. Céptain. in 1979 will in effect draw a pension of Rs,
458.00 only as fhe enhanced amount of pension of Rs. 58200 will be
deducted from his pay. Thus@ Sﬁri Rohitaswa Singh gets double benefit
L.e. full pension calculated on the revised pay scale of the post in the
Army as well as pay in the revised pay scale of the re-empoyed post of
Sub-Inspector. Similarly, a Sub—Maj./Hony; Lt ret;réd from the Army after
1.1.86 and re-employed directly in the ‘post of Inspector will draw pay of
Rs. 2000/- plus his full pension of Rs 1650/- totally Rs. 3650/- whereas
the applicant- in the‘_post; of Inspector and who has been in the serﬁce
on re-employment for 8 years>draws Rs. 2518,00 (Rs, 1471.00 + Rs. 589,00),
The applicant has also cited thé case of Shri Jagan Nath who is junior

in Army rank to the applicant but who gets more emoluments by adding

military pension to their respective salaries.

3. The applicant has contended that the very principle of taking
iﬁto account the pensionary benefits of re-employed personnel for the purpose
of fixation of pay in the Civil service of the Central Government ié arbit-
rary, unconstitutidnal and violative of Articles 14 and 16 of the Constitution
The pay of the applicanﬁ has been fixed in accordance with the guidelines
contained in the Deptt, of Personnel's O.M. dated 11.9.87 which does not
envisage any reductioﬁ' on account of enhanced pensiqn. . Thus the impugAned

order is violative of Government rules While fixing the pay of the appli-
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cant in accordance with the Department of Personnel & Training O.M.

. dated 9.12.86, the applicant was not given any special gain over other

similarly placed persons. " As such, the reduction of the increased amount
of pension is uncalled for. Rule 7 of the C.C.S. (Revised Pay) Rules,_ 1986,
does not provide for making any distinction in pay fixation of military
pensioners in respect of thoée who pay was fixed with reference to the
pension as well as in respect of those whose pay was fixed ignoring their
pension,

6. The respondents in' their reply have stated that the application
is misconceived aﬁd is not maintainable under law. No cause of action
has accrued in favour of the applicant against the respondents. The applica-
tion is bad for mis-joinder of parties. Respondent Nos. 2 and 3 are neither
necessary not propér parties to the application. They are liable to be
deleted from the pleadi’rigs. -, The applicant has not come with clean hands
to the Tribunal. He has suppressed materialb facts as Annex. [I to the
application at page 32is not_ correct. The appliCationvit’s:"..devc)jd -of any merit
and is liable to be rejected.

7. " According to the respondent, the applicant has- representedi
against pay fixation in the revised pay scales of Sub-Inspector w.e.f. 1.1.86
and in the reised scale of Inspéétdr w.e.f. 1.5, 86. He hés pleaded that
-the amount of Rs. 589,00 oﬁ account of enhanced pension, admissible to
him w.e.f. 1.1.86, ‘rfray not be deducted from his pay. The amount of Rs.
589.00 on account of enhanced pension édmissible to him from. 1.1.86 has
been deducted from the applicant's pay in accordance with the Department
of Personnel & Training's O.M. dated 11.9.87 which lays down that the
bay fixation thereunder amounts to only deduction of iﬁcreased amount
of pension fz;om the pay already fixed in the revised pay scale. His pay
in the grade of Inspector has been fixed m accordance with the rules.
The applicant has brought the anomaly while quoting the cases of other
re-employed Inspectors and has, therefore, soguht relief stéting that the
Inspectoréte's order may be modified to exclude the provision relating to
deduction of Rs. 589.00 on a'ccount of the increase in the revised pension
and also no recovery of‘.arrears should be made. According to the res-
pondents, the pay fixation has been done in accordance with the Department
of Personnel's O.M., dated 9.12.86 -and 11.9.87. The pay fixation by deduct-
ing increased pension is, therefore, in order. The applicant's pay was

fixed at Rs 530.00 ‘on his re-employment instead of the minimum of Rs.
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425/- in the pre-revised scale of Rs 425-600, pus special pay of Rs. 50/- .
p.m. This benefit was gi\'ren to him by giving him 7 additional increments
in protéction of the last pay (Rs 1000.00)' drawn by him in Army Service.
The applicant was drawing a basic pay of Rs, 600/- on L1.86 being the
méximum of the prerevised scale of Rs 425-600 when his pay was fixed
at Rs. 1940.00 in the revised pay scale of Rs. 164_0—2900 in terms of_ Deptt;

of Persomnel & Training's O.M, dated 9.1286 which lays down guidelilnes

" for fixation of pay of re-employed military pensions. Had the applicant

not been given benefit of 7 additional increments, his pay would have been
fixed at Rs 1640.00 instead. of Rs, 1940.00 Zw.e.f. 1.1.86 as in the case
of S};ri Jaéan Nath who was re-employed as Sub Inspectof in 1979 ie. prior‘
to the application. The protection of pré—retirement bay amounts to giving
credit for the past service which is not done in cases where the entire
pension is ignored. (Regarding the poiknt raised by the applicant- against
O.M., dated 8.2.83 that it-is arbitrary in that it imposes the .condition of
re-fixation of pay"afresh for the existing -employees opting for the revised
orders, it"has to be argued that even in the e;arlier orders issued from
time to time wherein the quantum of the iénorable pension was enhanced
periodicglly,' the same condition for refixation of pay afreéh for the'existiﬁg
re-employed persons opting for these orders had existing. Thus the O.M.
dated 8.2 8} does not intrqducé a new condi'tion-wh'ich did not exist earlier.
Further, th;a O.M. dated 8283 bfought about a total change in the matter
of pay fixation as Qitﬁ the introduction of the benefit of fully ignoring
hé entire pension, the qe—employed pensioner"s' came to be trearted on par
with directly recruite dpersons without any link with reference to their

pre-retirement pay or pension drawn

8 .. According to the respondents, the applicént's contention that
he had not been given an oppdrtunity to exercise option for fixation of
his pay under the provision of O.M. dated 1L9.87, this %(der did not provide
for obtaining any option from the concémed persbns. As per the clarifica-
tion issued by the Cab. Sectt. vide their UO dated 5.2.88, the pay fixation
in terms of OM dated 11.9.87 was not to be done with reference to their
pension, and last pay drawn but only the enhanced amount of pension admi-
ssible from 1.1.86 was to be deducted from the pay already fixed in the

revised pay scale w.e.f. 1.1.86. The inference 'drawn by the applicant

that the guidelines contained in the Deptt. of Personnel's O.M. dated 11.9.87 .
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does not envisage any deduction on account of enhanced pension is not
correct as clarified in the aforesaid Cabinet Sectt.'s U.O. No. 1/48/87-
EA.l dated 5 2388.

9. It has been argued on behalf of the applicant that he did not
get any advantage of the pension in fixation of pay on re-e mploy ment
as the last pay drawn by him in the Army was Rs. 1000/ and pension
from the Army was only Rs 359.00 and since the pay fixed was less
than the pay drawn in the Army, less pension, the question of deduction
of pension did not arise. This may not be entirely correct as in fixing
his pay at Rs 530.00 per month, the amount of pension ignorable for
fixation of pay amounting to Rs 125.00 has been taken into consideration
It may also Be correct that he did not exercise any option in 1983,
because he would not have gained aﬁything .by exercising an optiomn
It is, however, clear that when the Government gave an option to re-
employed ex-servicemen for ignoring the pension, the intention was to
“help such ex-servicemen. [Even in the case of Commissioned Officers
pension upto Rs. 500,00 was not to be deducted from their salary on
re-employment. When these rules were made, it was not cohtemplated
that pensions would be increased ‘substantially as a result of the {
recommendations of the 4th Pay: Commission. The applicant apparently
“did not give any option as he would have not been helped in any way
by gving such an option in view of the fact that he was already drawing
7 increments on the basis of previous service in the Army and was in
fact getting pay of the post plus pension or substantial part of the pension
After declaring that in the case of non-commissioned of ficers, the pension‘
would be ignored completely while fixing pay on re-employment, it might
not be correct to relafe eﬁhanced pension to the revised scales of pay.
The increments plus pay at the starting level of the scale were allowed
by Government under the then existing rules prior to 1983 but the princi-
ple that in the case of Defence personnel below the rank of Commissioned
Officers, pension would be' ignored completely while fixing the salary
oﬁ re-employment continues since 1983. It is true that under the rules
of 1983, the salary of the applicant would have been fixed at theé initial
stage of the pay scale if he were to get the advantage of ignoring the
pension, but it cannot be the intention of the Government té reduce

the salary fixed earlier. In the case of ex-servicemen appointed on re-
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employment basis after 1.1.1986, the quantum of pension‘becomes irrele-
vant -and .pay is fixed in the time scale. The onlyconsideration is that
he applicant has got advantage of 7 increments, namely, a sum of Rs
105.00 per month at the time of initial fixation of his salary. Ignoring
of pension on re-employment is a concession given to ex-servicemen.
As such, a liberal interpretation has to be given to various orders issued
by Governmeﬁu It cannot be intention that the pay already fixed under
a certain formula should in any case be reduced. ~Ir1 fact, the increase
in pay scalés and pension is ‘due to the increased cost of living and if
in the case of persons appointed after L 1.86, the element of pension
is not deducted from the salary on re—emplbyment, we need not grudge
he gramt of some increments given to ‘the applicant according to the
rules then existing. As stated earlier, the purpose of the Office Memo-
randa of 1983 and 1986 was to benefit the ex-servicemen and it does
not stand to reason that because pension has been enhanced, the older
entrants should be deprived of the enhanced pension, whereas persons
appointed after 1986 would get the revised scale of pay as well as
enhanced pension. It is true that the applicant and a few others similariy
placed would get advantage of their past military service in equal or
higher scale of pay by getting aavance increments in the scale of Sub

Inspector and there is, therefore, some logic int~he circular issued by

the Cabinet Secretariat that this amounts to unintended benefit to the

applicant, but having fixed his salary prior to 1983, there may not be
. . A fé,-q—)z'i-s A nts
much justification in reducing the salary once fixed and recovering the
excess payment, This whole question has arisen l/)\ecause the amount
6f enhanced pension is substantial, but in view of the fact that Gox./ern—
ment have always tried to help ex-servicemen, pay fixedunder valid rules
maylnot .be changed to the disadvantagé of such persons at a later stage.
I hold that such ex-servicemen should not be deprived of the benefit
of enhanced scale of pay as well as enhanced pension as the two .are
quite separate., At present, in the case of ex-servicemen, the amount
of pension, enhanced or otherwise, would not be taken into consideration
while fixing their pay on re-employment. When in 1983, Government had
asked for the option of ex—sérvicemén whéther they would like to get

their pay fixed at the initial stage of the pay scale, .without deduction

of any pension, and the applicant did not give any option, they fixed
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intention was that in the casé of ex-servicemen below the rank of Commi-
ssioned Officers pension would not be deducted from the salary of the
post on re-employment, the issue of linking enhanced pension with salary
at a later date becomes irrelevant.

10 - In the cdircumstances, the application is allowed and the respond-
ents are directed not to deduct the enhanced portion of pension with
effect from 1.1.1986. Any recovery made from the applicant should

be refunded to him within a period of three months There will be no
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(B C. Mathur)
Vice- Chr?,ur man

orders to cost.
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