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C.4.No.928 of 19869, : Date of decision: /

e«oApplicants

S
Versus

The Director-General, .. .Respondents

E.S.I.Corporation & Others

CORAM:

THD UCHYBLE MR, JUSTICE RAM EALSIMGH, TCA~CHATRMAN,

THE HON'BLE MR, I.P.GUPLA, MBMBER (A).

... For the Respondents,

1. Whether Keports of local papers may be
allowed to see the Judgment 7
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be referred to the Reporter or not 7

JUDGMENT

( HON'BLE MR, I.P.GUPTA, M3MBER{A) )

filed under Section 19
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in this ap
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of the Administrative Tribunals Act, 1985,
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¢ applicants
are working as Upper Divisign Clerks(U.D.C.8) under the
Admin strative‘officery Imployees State Insurance
Corporation (in short, Corpora{ion)y~New Selhi,, They
entered the service of the Corporation as Lower Diéision
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anc were promoted in terms of the
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provisions centained in the Zmployees State Insurance
) %(Recrui+mmn*)
Corporation /Regulations, 1965 on the basis of departmental

bromotion by seniority-cum=fitness. The details of



] .
g, \
X ’
4
e
the initial appointment, ad hoc promotion and regular
promotion to the post of UDC in respect of the
app licants are as follows :- _ i “

No. Name Initial Adhoc Regular
appoint- promo- appointment
ment as tion as as U.R.C.
L.D.C. U.D.C. .
v 1. Mrs.Hardeep Haur 22.12~'71 16~01-180 19~12~780
Bhatia \ . 3
{(Applicant No.1)
2. Mr Veena Saxena 11=07=%73 01-02-%80 25-01~*83

15-09~.¥73 25-05=781 06=04~"
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Ze Shri B,D,Chaturvedi, Mrs. Madhu Bala and
! £ e e b
& Mrs. 5ita Devi, resnondent no.3 to 5 respectivelv, are

also working as UDCs under respondent no.2. Their

articulars are given below :-fhey were promoted by

departmental competitive mwxamination ¢

Vo .  Mame Initial Adhoc  Regular o
aphoint- promo= anpointment
ment as tion as as Do
L.D.C. nC

1. Shri B.D.Chaturvedi 4.8.'76 13.9.'80 19,127,180
i (Respondent Noy3)

S o~ PRRCE I f rap
| <. Mrs.Madhu Bala 18.6.%80 12.03.'35
--rlu a.._.-.}”
(Kespondent No.4)
33 }xifS.Sit(}, D‘E"’j’. 11.3"81 23.O'¢o886

{Respondent No.5)




3. The learned counsel for the applicants conten@s'
tﬁét the seniority list has ingnorg& the daté of ad hoc
appointment. Further, even thoggh all appointments to

the post of UDCs were made on the baéis of prqméfion, the
réspondents applied the rule of quota-rota and carried
fdrward Vacancieg in terms of the fule in regardvto inter-se-
seniority of direct recruits and‘promotgés laid dowﬁ'in

Home Ministry's OM dated 22-11-59. This is,. however, not

a case of inter-se-seniority of direct recruits and promotees

but amonzst : promotees themselves from two different

sources.
4, The reliefs sought are :-
(i) The seniority list of UDCs as on 31~12-87 issued

undér Memodated 30-6-1088 be quashed.

(1i) The respondents may be directed to re~determine
the.seniority‘of UbdCs, whether pbromoted on the basis of
seniority-cum-fitness or promoted oﬁ thelbasis éf departmental
exam b& baéingusucn determination on the actual date of
promotion, takingﬁnto'acco#nt the ad hoc ser?ice rendered

be fore regulariéation of the promotion.

(iii) Grant of consequential reliefs,

5 - The main arguments of the learned counsel for

Contd...4 /-




~Q
S

wdl wa

tﬁe applicants are -
(i) The ruie of senéority in regard tb inter-se-
éeniority of direct recruits and promotees cannot
apply in the case of .apnoinimentswholly by'grOmotion.bﬁ
tonmetﬁods,ARulé 28(2) of E.5.1.C.({Recruitment)
Regulatioﬁs,.i965 lays down that prémotions t? the
post of UDC-shall be made by filling-75% vacancies by
promotion on-the basis of seniority subject to |
rejection éf unfit and 25% by promotion on'me?itn on
the basis of deparfmental competitive examiﬁaiion.
Rule 29(3) lays down that the :eiative seniority
between the direct recruits and promotees shall be
regplafed'by general ins%ruptions issued by the ‘
Director-General from timé to fimé, The seniority
list of UDCs of the Punjab region issued on the basis
5f quota=rota.was challenged, in the case Qf MCHINDER
KUMaR & OTHiRS VS. REGIONAL PROVIDENI FUND COMMISSiONER
& OTHERS ( T.4.No.556/86) decided on 23-1-87, by the
UDCS of the Provident Puﬁd»ﬂepaxtment in which also.

promotion to UDLC is similarly made from LDC on the

basis of two different methods as in the casé of

.

T

25X Corporation. The Chandigarh Bench ordered that
. )
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where all appointments are by promotion through

two methods, the principle of Hdome Ministry's

egard to iﬁt T-ge-

l’i

Memorandum dagted 22-12-89 in

seniority of direct recruits and promotees would

not apply. The Regional Provident Fund CommisSioner
and Others filed Special Leave Petition challenging
the said Jud“ment of the Chandigarh Bench. The

Hon'ble Supreme Court by its Order dated 11-8-87

: - ~ I
are of the view that the appropriate rule for

determining the seniority of the officers is the

-,

post which

I

otal length oi service in the promctional
would depend upon the actual date when they were

promoted,™ Therefore, amongsts promotees, the

(1i) In g Full Bench judgment of the Principal

Bench dated 7-28-89 in OA No.1147/88 (R.D.GUPTA & OTIERS
5. UsCL1l. & OUHERS), it was held as follows . :=-
"34, In the result, we hold zs follows:-

| (L) The observation made by the
Suprenme Court in it er dated 11-8-~1987
while dl:mfsuing th cial Leave Petition
fidled by the respondents against the
Judgement 6f the Chﬂnﬁibarh Bench of the
Tribunal in Mohinder Kumar's case, constitufes
a binding precedent in the instant case,

The observation made by the Supreme
its order dated 11—o=1987 wh1le
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dismissing the 3pecial Leave Petition

in Mohinder Kumarfs case, cannot be
construed as referring to any general rule

or principle of geniority de hors the rules
or as laying aown any such “rule or principle,
its true import and meaning is that inter

se seniority of the promotees in the cadue

-of UDCs is to be determined on the bais of
t

their total lenﬁth of service which will

be reckoned from the actual date of their
promotion in accordance with the relevant
recruitment rules.. If an employee has been
promoted after the D.P.C. has found him fit
for promoticn, that period will alsc count,

even if his promoticn may be termed as ad hos,

or temporary, or officiating.. For deter-

mining the actual date of pfomoLJoni the

‘ “erlod during which the employee had been

promoted on an ad hoc baSLS by way of stop=
gap arrangement “de hors the recruitment
rules, will have o be lgnored.

(iii) The decision of the Hyderabad Bench

of the Tr%bunal dated 13.10.1987, in the
case of Bodapati Tulasidas to the extent

thet it rglled upon and followed the decision
in Mohinder Xumar‘®s case, and the obgerva-
tion of the Supreme Court in its order’

dated 11-8-1987 was right, but the reference
to the reliance upon the decision of the
" Supreme Court in A.N.Pathak's case by the
Tribunal was not correct as, in our opinion,
the principle for ﬂeuermlnlna inter se
seniority between direct recruits and
promotees which was in issue in A.N.. Pathak's
case, cannot be applied to determine the
inter se seniority of two categories of
. promotees which was in issue before them, as
4+ '
3w

is before the Full Bench, *

When the case of Shri R. 3 GUFTA & OTHERS,

‘referred to above, was remitted by the Full Bench
ibunal to the Division Bench, with the

observation quoted in para 4(ii) above, the Division

W{i) The inter se seni

; ority of the promotees
in the cadre of UDCs zhall be determined

on the basis of their total length of service
‘hich will be reckoned,from the sctual
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date of their promotion in accordance with
Regulation 28(2) of the Employees State
' Insurance Corporation (Recruitment) Regulations,
- 1965, read w;th Pr1n01p1e No.5 of G.M.
dqted 22-12~1959 issued by the Ministry of
Home Affairs. If an employee has been
promoted after the D,P.C. has found him fit
for promotion, that per*od will also count for
the purpose of reckoning senloflty, irrespe ctive
of whether his promotion may be termsdas ad hoc,
@r temporary or ofticiating. -~ The period
during which an employee had been promoted
on an ad hoc basis by way of stop-gab

&; o o ‘arrangement, is not to be counted for the

purpose ol seniority.

(ii) Where an employee prom
a teﬂpord“* basis is confdrm !
ent from the order of merit
time of his promoticn,
llow the order of y0ﬁ11r“
inal order of merit.

mot d initially on
ed subsequently in
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{1ii} The respondonts are dirocted to revise
the seniority iist of UXs on the basis
principles mentioned in (i) and (ii) above.
Fersons ullead" pLowoteu on the basis of Lhe
existing practice shall not be reverted and.
» .no; qhall be accomwoda»eu in the promotional
, : post by creating supernumerary posts, if
necessary, Further | promotions should,
however, be on the basis of tle rev¢sed

. , seniority list.

{iv) ' The respondents shall comply with the .
above di ections within a period of three
months from the date of communication of
this order ™ . :

(]
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2 he ~o oo ’ . " .
- o 6 .The case of the anplicants is covered by th
- 1

~ A L . ) E \ ‘ |
91&@: of thg Supreme Court dated 11-8-1987, referred to

a

above,and by the judgement and order bassed by the

’\ N

of 1988, cited : he g i ; '
o 88, cited above. The :attention of the learned

~ + £ 3
.counsei rvor the applicants was drawn by the learned

Counsel for the respondents to the SLP No. 16035/90

Contdese. .8 /-
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¢ decided on 7~10-91 filed against the order in the case

of R,D,GUPTA & OTHERS (supra) where the Hon'ble Suprene

Court observed that "the direction of the Central

to -
Administrative Tribunal as agreed/Dy learned counsel for
. the respondents is clarified that while the directions

are implemented, the quota-rota shall be kept.in views"

\!J

The learned counsel for the applicants contended that
this quota-rota rule would apply to tlhe proceedings of

1.

n a particular year so as to put three promotees

ot
jouy
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I
o
2
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by seniority and one promotee by deparitmental exanination
o in a panel by rotation. = It would not be relevant for ,

panel prepared after 2 or 3 years.

v

n

T T The learned counsel for the re pondent s

& contended that :-
(i) The application-is not maintainable due to
misjoinder of parties and is barred by limitation since

~

the seniority lists were finalised during the year 1981

o4e
[%

L : A 0 86 in which the names of the applicants figured for

the first time. Fhoto copies of extracts of seniority
k/ lists as on 31-7-82 and as on 31-~1-~85 and 23-10-86 are
enclosed with the counter. The cause for grievance to

the applicants no.j1 and 2 arose between 19-12-80 aﬁd

25~1-83 which is more than 3 years old immediately

%ntd. v 09/-
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proceedg the extension of the jurisdiction of the

Tribunal to employees of resident Corporation. The
application was filed only on 28?h April, 1989 before

the Tribunal. \However, the represéntatiéns made by

tﬁe appliéants during February and Maréh, 89 against

the impugned seniority list issued on 30~6-86 are
infruétﬁous'and the applicants h#ve rushed to the Tribunal
without waiting for six months for reply from the
respondents as fequired under Sectiom 21(1) (b) of the

Act .-

(ii) Ad hoc promotion given de hors the rules does

A

not count for. seniority.

(iii) The adoption of quota-rota rule is perfectly

justified in view of the Supreme Court's order dated

.

7-10~91 in SLP No.16335/90.

o’

& While analysing the facts and argu.ments in

this case, we shall first take up the issues of

mis joinder .of parties and of limitation. The leairned’
counsel for the applicant. brought out that Administrative
’ , lwaskhe executive head of office,
~e Y - . . - - "
Of ficer (A0}, at Hgrs office,/while Director-General was
the Chief 2Executive Officer of the Corporation., Regarding
limitation, while para 3 of the counter says that 'the
abplicants have rushed to the Tribunal without waiting

~ i ) ' I ’
for 6 months for a reply. from the respondent, elsewhere
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the rargument of limitation has been adduced.

\

While it is true that seniority list circulated on
31-7-82 contained the name of the applicant 1,.
the names of Mrs, Madhu Bala and Mrs, Sita Devi who

oot

have also superseded applicants 2 and 3 were not

- there, Oﬁtou;sqfap@licant 1 was shown junior to
Shri B.D. Chaturvedi in the 1list of 31st July, 82
but the lisf waé-not:fingl. It dinvited ébjectiongﬁ
Again-in thé seniority list circulated on 31-1-85,
the names of Mrs.Madhu Bala and Mrs, Sita Devi do

not appear  and they are allesed to have superseded

icants 2 and 3.  In any case, the names of

a

Madhi Balz and_ Sita Devi could not apvear in the

seniofity list of 31-12-84 circulated on 31=1-85,
sincelthey were promoted only on 12-3=85 and 23-4-86,
Again, a seniority list was circulated on 2%-;0~86
giving the’position as on 30-6~86, Madhu Ba;a
had become senicor to Vesna Saxena gnd Seeta Devi

had vecome senior to Sarwan Sinéhj B,D. Chaturvedi

was shown senior to Hardeep Kaur as before. This

1

[

st contained the names of the applicants and of
the respondents, but this list. was circulated for

inviting objections. I

ot

was only on 30-6-88 that

a final seniority 1list as on 31-12-87 was issued in

contd,..11/-



are above S.No.70 and so also respondents

Applicants fi
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Hon®ble Supreme Court

to 5.,No.09 and

%)

Coming to the judgements,

o
L

ctions on 8=3-89,

6 months. Therefore
be treated as premature.
have passed, we would

\b-

ror S.,MNo,70 to 9

v for inviting objections Applicants 1 & 2

3, 4

E‘O
9,1
a

1 beiow S.No.70 at S.No.78.

10-3=-89 and

The C.A was filed on 27=-4-89 without

the application

of their representations
keeping in view the judgements

and Tribunais.

controversies have been raised on the interpretation

by the learned counsels,we would 1i

point that ad-hoc service de

)

\
SO

w

1
(1010 S

ke to discuss

r as rezularisation

and the respondents are agreed on the

the rules would

not count and that if an employee has been promoted

fte

has found him fit, that periocd w

promotion may be ad-hoc.

e
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104 ' Regarding  co.nting of seniority inter=se

_ ' promotees by two sources in the ratio of 3:1 (promotion by
‘ ’ be . .
. . R - Y, tl der
seniority : promotion/departmental exam ), the order
’ s
of the Hon'ble Supreme Court on 11-8=87 in SLP

against order of the Chandigarh Bench of the Tribunal

in TA No.556/86 was that the total length of

service in promotional posts (which would depend uponr

the actual date when they were promoted) would be
N ]

the guiding principle. In the case of R.D. Guﬁta‘&
ors, (o}A a147)88 decidea on 21—12~89),«t;e.
Tribun;l had observed inter-alia that inter-;e
seniority bf the promotees shall be determined oﬁ the
basis of total length’of service which will be
reckoned from the actual date of promotion in accordance
with éegulatiop 28(2) of ESIC (Recruitment) Regulations,
o ' 1?65 read with principle No.5 of OM dated é;»lZ—SQ
| issuedvby MHA. Regulation 28(2) ESiC (Recruitment )
Regulation 1965 lays doﬁn'that vacancies by promoticn
on the basis of seniority and Vaéancies by promotion
. on merit §n'the basis of departmental Competitive
' examination‘wéuld be filled in thé ratiocof 33l |
§él \ ' I‘MHA'S oM of 22/12/59l1ays down that amoﬁg_other

things permanent officers in each grade shall rank senior

to persons who are officiating in a grade and as

/and
between direct recruits éf promotees seniority shall

’

COntd. ® e .13/-
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be acccording to the rota-quota rule, The Ilon'ble
to]

‘Supreme Court ordered on- 7-10-%1 in SLP 1693J/90

(Naresh Xumar & Orse. Vs. R.D. Gupta & Crs.) against
. o M

O.A No,1147/88 (R,D, Gupta & Ors. Vs, U.G.I. )

1

(decided on 21=12-90 by the Principal Bench)ihat

*the & f the C

b

rection of the C.A.Z. as agreed to by learned

counscl for the respondents is clarified that while

the directions are implemented the guota and rota
shall be kept in view! It would be cbserved
that Hon'ble Supreme Court had only clarified the

order of the ChandigarhBench and not modified oz
overruled itn‘ Furthex tﬁe~Hon'ble Supreme Court
had earlier ordered in SLE No.7274/87 dated 11-8-87
(RﬁGIChAL PROVIDENI FUN . CMMISSIONTR & CRS Vs,
MOMINDER KUMAR & CORS.) filed in TA No.SSéfSé
{(decided by Chandigarh Bench on 23-1=37) that

we are of the view that the appropriate rule for

Q

determining the seniority of the officers is the

total length of service in the promotioenal posts

which would depend upon the actual date of promotion,
&\l{ '
) \buulauvon 28(2) of 538IC (Recruitment JRules does not

lay down any mandatory quota amongst promotees,
A harmonious interpretation would therefore mean

that while length of service would be the guiding

principte for seniority of promotees, the DI while

Ccntdooaal4/“



drawing up the panel merit-wise or seniority-wise

’

would keep persons from 2 sources{promotion by séniority
and promotion by departmental exéminafidn) in the
ration of 3:1, The quota-rota, has theréfore to be
respected iﬁ drawing_up'the panel 6y the DEC, It
would not impiy that vacancies against a é&dta w&uid
be Carrigq forward and filled after 2-3 years and
person§ prdmoted much later Would'rénk senior to
persons promoted earlier because of quota—fota
principle, more so when mandatory quofa among st
‘promotees has not been provided in‘the.Regulations.
This view is further coﬁfirmed by third Séhedule
to Rule 11(3) of Central Secretariat Clerical Service

Rules 1962, which the learned counsel for the

r éspondents quoted as having provisions whosce spirit
was ap-licable to ESIC also, Puragraph 2(1)(b) of the

said schedule mentioned that persons of the two
categories (Amonzst promotees) should be included

N

in the Select List by taking alternmately three
personse from one category and one person from the

other, It refers to a particular select list, which

—
\

1ould imply select 1list of the yedr and not mandgtory

ucta anongst promotees to enable grant of seniority
q 8

even to these promoteesin subsequent yeairs against

contde.e 15/~
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the guota.

1t of the Jjudgments guoted

(Dy, spealing orders

as on 31-12=87 circulated on 30~6~88£p1'hin a period

falso
of six months after givingan cpportunity/fTo those

of,with no order as to costs.
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