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...For the Applicants.

...For the Respondents.

1. V^hether Reports of local papers ftiay be
allowed to see the Judgment ?

2. To be referred to the Reporter or not ?

JUDGMSI'JT

( tlOM'BLE m, I.P.GUPTA, M^-IB^RCa) )

2_

In this a.pplication, filed under Section 19

of the Administrative Tribunals Act, 1985, the applicants

are vjoridng as Upper Division Glerl^s<U.D.C,s) under the

Administrative Officer, Employees State Insurance

Corporation (in" short, Corporation),- Ne;^) Delhi.. They

entered the service of the Corporation as Lov.'er Division

•ClerKs(L»D.C,s) and were promoted in terms of the

provisions contained in the Employees State Insurixnce

- /(Recruitment)
•v-orporation ^Regulations, 1965 on the basis of departmental

promotion by seniority-cura-rfitness. The details of
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the initiail appointment, ad hoc promotion and regular

promotion to the post of UDC in respect of the

applicants are as follows _

Mo. Naiiie Initial Adho c Regular
appoint-- promo- a.poointment
m ent as - tion. as as U.D.G.

.

T n r> '
i-' a _/ o « U.D.G.

•-

1, Mr s.Har deep Kaur 22-12^.'71 16--01- '80 19-12-'80

Bhatia 1

( Appi i c an t No . 1)

2. Mrs. Veen a Saxena 11-07 .̂'73 01-.02- «80 25-01-'S3

(Applicant No.2)
-

3. Mr. Scxrwan Singh 15-09-.'73 25-=05- '81 09-04-'86

"Parmar

(Applicant No.3)

2» Shri BChaturvedi5 Mrs. Madhu Bala and.

Mrs< Sit a Devi ^ respondent no. 3 to 5 respectively, a.re

also working as UDCs under respondent no.2. Their

particulars are given belov^ :-Uhey were promoted by

departmental competitive sxaniination r

No. Name Initial Adhoc Regul?x
appoint- promo's- appointment
ment as. tion as as UDO

•L,D„C, UDC

1* _^Shri B.D.Chaturvedi 4,3^^76 13»9.^o0 19»12'^«80
Uiespondent Noi3)

2 . Mrs .Madhu Bala IS, 6. ^80
Kaushik

(lie spond ent No, 4 )

3. Mrs.Sita Devi 11.3.*81
(Respondent No,5}

12.03.«S5

23.04,"86

Cont d. 5»3/
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3. The learned counsel for the applicants contends'
y

that the seniority list has ingnored the date of ad hoc

appointment. Further, even though all appointments to

the post of UDGs were made on the basis of promotion, the

respondents applied the rule of quota-rota and carried

forwaxd vacancies in terras of the rule in regard to inter-se-

seniority of direct recruits and promotees laid down in

Home ?v4inistry's OM dated 22-11-59. This is,, however, not

a case of inter-se-seniority of direct recruits and promotees

but amongst - promotees themselves from two different

sources.

The reliefs sought are

^ (i) The seniority list of UDGs as on 31-12-87 issued
under Memc/dated 30-6-19S8 be quashed.

(ii) The respondents may be directed to re-determine

the, seniority of UDGs, whether promoted on the basis of

seniority-cum-fitness or promoted on the basis of departmental

exam by basing sucn determination on the actual date of

promotion, takingdnto'account the ad hoc service rendered

before regularisation .of the promotion.

Cxii) Grant of consequential reliefs.

Vr

5. The main argimients of the learned counsel for
\

.Contd...4/-
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the applicants are

(i) The rule of seniority in regard to inter-se-

seniority of direct recruits and proitiotees cannot

apply in the case of •appointments wholly by r5rora6tion .by

two'metlipds. RulS 28(2) of E. S.1 .C. (Recruitment )

Regiilations, .1965 lays down that promotions to the
/

W
post of UDC.-shall be made by filling 75% vacancies by

promotion on the basis of seniority subject to

rejection of unfit and 25% by promotion on merit., on

the basis of departmental competitive examination.

Rule 29(3) lays down that the relative seniority
1

betv;een the direct recruits and promotees shall be

regulated by general instructions issued by the

Director_General from time to time. The seniority

list of UDCs of the Punjn.b region issued on the basis

of quota-rota-was challenged,^ in the case of MOHIMDER

™,AR SiOTHilRS VS. REGIONAL PROVIDEWr FUND C01^4ISSI0NER

& OTHBIS ( T.A.No.556/86) decided on 23-1-87, by the

UDCs of the Provident Fund Department in which also .

. 1 •
promotion to UDC is similarly made from LlX: on the

basis of tvjo different methods as in the case of

Corporation. The Chandigarh Bench ordered that

Contd... 5/~
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\»jhere all appointments are by promotion through

two methodS} the principle of Home Iwinistry's

Memorandum dated 22-12-89 in regard to iiiter-se-

seniority of direct recruits and promotees would

not apply» The Regional Provident Fund Commissioner

and Others filed Special Leave Petition challenging

the said judgment of the Chandigarh Bench, The

Hon'ble Supreme Court by its Order dated 11-8-87

did not entert£iin the SLP and observed that "we

are of the view that the appropriate rule for

determining the seniority of the officers is the

total length of service in the promotional post which

lA'Ould depend upon the actual date when they vjere

prom.otede" Therefore, ai'nongsts proraotees? the

length of , service. S'hould be releva.nt«

(ii) In a Full Bench judgment of the Principal

Bench dated 7-3-89 in OA Mo.1147/88 (R.D^GUPTa & OTHERS

V3. U.O,I. Si OTMERS}^ dt was held as follows

"34. In the result^ we hold as follows:-

(i) The observation made, by the
- Supreme Court in its order dated'11-8-1987

while dismissing the Special Leave Petition
fided by the respondents against" the
judgement of the Chandigarh Bench of the
Tribunal in Mohinder Kumar's case,, constitutes
a binding precedent in the instant case.

(ii)
Cour

) The observation made by the Supreme
rt in its order dated 11-8-1987 while

Contd..
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# ' dismissing the Special Leave Petition
in Mohinder K-araar's case^ cannot be
construed as referring to any general rule
or principle of seniority ^ hors the rules
or as la.ying dovm any such rule or principle,

' . Its true import and meaning is that inter
se seniority of the promotees in the cadce

UDGs is to be determined on the bais of
their total length of service which will ,
be reckoned'from, the actual date of their
promotion in accorda.nce with the relevant
recruitment rules.' If an employee has been
promoted after the D»P.C. has found him fit
for promotion, that period will also count,
even if his promotion may be termed as ^ koz ,

yi or temporary, or officiating.. For deter
mining the actual date qf promotion, the
period during which the employee had been
promoted on a,n ^ hoc basis by way of stop
gap arra.ngement ^ hors the recruitment
rules, will have to be ignored,

(iii) The decision of the .Hyderabad Bench
of the Tribunal dated 13,10.1987, in the
Case of Bodapati Tulasidas to the extent
that it relied upon and followed the decision
in Mohinder Kuraa,r' s case, and the observa
tion of th'e Supreme Court-in its order'
dated 11-8-1987 wa.s right, but the reference
to the reliance upon the decision of the
Supreme Court in AoN.Pathak^s case by the
Tribunal was not, correct as, in our opinion,
the principle for determining inter se
seniority betvjeen direct recruits and

- promotees which x'jas in iss.ue in A.N. • Pathak's
case, cannot be applied to determine the
inter se seniority of two categories of

, promotees vjhich was in issue before them, as
it is before the Full Bench. "

(iii) When the case of Shri R.S.GLJFTA & OTHBRS,
\

referred to above, vja,s remitted by the Full Bench

of the Tribunal to the division Bench, ivith the

observation quoted in para 4(ii) above, the Di^^isiori

Bench observed as follows on 21-12-1989

' ' "'(iD The inter se seniority of the promotees
in the cadre of UDGs shall be determined
ori i-he basis of their total leng'th of service
which will be reckoned , from the" actual

eontd...7/-
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date of their promotion in accordance vdth
Pvegulation 28 (2) ,of the Employees State
Insurance Corporation (Recruitment) Regulations,

" ' 1965, read No.5 of O.M,
dated 22-l2-i959 issued by the'Ministry of .
Home Affairs. If an employee has been
promoted after the D,P.C. has found him fit
for promotion, that period mil also count for
the purpose of reckoning seniority, irrespective
of vi'hether his promotion-may be termsdas ad hoc,
(5r temporary or officiating. The period
during which an employee had'been promoted
on an ad hoc basis by v^ay of stop-gap
arrangement, is not to be counted for the
purpose of seniority.

' ' (ii)
a tenpor,
an order ....

indicated, at t.I"ie time of his promotion,
seniority sh.ai] folloiv the order of confir-
moition and not t'-.ie original order'of merit,

iij-i) The respondents directed to revise
the seniority list of UDC's on the basis
gfxinciples mentioned in (i) and (ii) above.
Persons already promoted-on the basis of the
existing practice shall not be reverted and.
they shall be accommodated in the promotional
post by creating supernumerary posts, if
necessary. Further promotions should,
hov;ever, be on the basis of the revised

,-W seniority list. ,

<iv) The respondents shall comoly with the .
above directions within a period of three

, . months from the date of communication of
this order."

. case of the applicants is covered by the
Iorder of the Supreme Oourt dated 11-8-1987, referred to

above,, and by the judgement and order passed by the

yV ITincipal Seiich as also the Division Bench in O.A No.1147
of 198S, cited above. The "attention of the learned,

. counsel for the applicants „as drawn by the learned '

counsel for the respondents to the SLP No.16335/90

Where an employee promoted initially on
.pora-ty basis is confirmed subsequently in
cier different from the order of merit

• V-. -f- T-- «?" J! ^ •i'' ^ ^ -i- J! v~- •—.

contd.... ,8/-
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decided on 7-10-91 filed against the order in the case

of R.D^GUPrA & OTHERS (supra) where the Hon'ble Supreme

Court observed that "the direction of the Central

/to
Administr.ative Tribunal as agreed/By learned counsel for

the respondents is clarified that vAile the directions

are implemented, the 'quota-rota shall be keptliri

The learned counsel for the applicants contended that

this quota-rota rule would- apply to the proceedings of

the DPC in a particular year so as to put three prornotees

by seniority and one proraotee by departmental examination

in a panel by rotation. It would not be relevsint for ^

panel .prepared after 2 or 3 years.

learned counsel for the respondents

~-4' contended that

Ci) The application is not maintainable due to

misjoinder of parties and is barred by limitation since

the seniority lists ivere finalised during the 37ear 1981

to 86 in which the names of the applicants figured for

the first time. ?hoto copies of extracts of seniority

31-7-,82 and as on 31-1-85 and 23-10-86 are

enclosed with the counter. The cause for grievance to

the applicants no.l and 2 arose betiveen 19-12-80 and

25-1-83 which is more thaJ] 3 years old immediately '

Gontd. ..9/-
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% proceed^g the extension of the jurisdiction of the

Tribuna.1 to employees of resident Corporation, ihe

application was filed only on 28th April, 1989 before

the Tribunal. ' P-fo\vever, the representations made by

the applicants during February and March, 89 against

the impugned seniority list issued on 30-6-86 are .

^ infructuous and the applicants have rushed to the Tribunal

without waiting for six months for reply from the

respondents as required under Section 21(1) (fe) of the

Act. •

• (ii) Ad hoc promotion given ^ hors the rules does
\

not count for- seniority.

(iii) The adoption of quota-rota rule is perfectly

^ justified in view of the Supreme Court's order dated

7-10-91 in SLP N0.16335/9Q.

-g, i;Vhile analysing the facts arid argu,ments in

this case, we shall first take up the issues of

misjoinder.of parties and of limitation. The learned

counsel for the applicant- brought out that Administrative

J . ^vas^the executive head of office,
Of ficer (AoJ^^ at Hqrs of f ice,/while Director-General was

the Chief Executive Officer of the Corporation. Regarding

limita.tion, - while para 3 of the counter says tha.t 'the

applicants have rushed to the Tribunal without vjaiting

for 6 raonths for a reply, from the respondent, elsewhere
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the acg-tcsigJtli: of limitation has been adduced.

% While it is true that seniority li,st circulat.ed o-n

31-7-82 contained the name ;of the applicant .1., ..

the names of Mrs, Madhu Bala and Mrs. Sit a Devi who
f

have -also superseded, appli cant s 2 and 3 were not

,there, O|!t;ourse„ applicant 1 was shown junior to

Shri B.D, Chaturvedi in the list of 31st July, 82

^ but the list was not final. It invited objection^,..

i^.gain in the seniority list circulated on 31-1-85^

the natnes of Mrs. Madhu Bala and Mrs. Sita Devi do

riot appear- and they are alleged to have superseded

applicants 2 and 3. in any case, the names of

Ma-dhii'Bala'"and. Sita Devi could not ap'^ear in the

seniority list of 31-12-84 circulated .on 31-1-85,

since they ^Jere promoted only on 12-3-85 and 23-4-86.

Agair^j a seniority list was circulated on 23-l(>-86

giving the position as on 30-6-86, Madhu Bala

had become senior to Yeena Saxena and Seeta Devi

had vecome senior to Sar\7an Singh; B.D. Ghaturvedi

was shown senior to Hardeep Kaur as before. This

list contained the names of the applicants and of

the respondentsj but this list, was circulated for

inviting objections,. It was only on 30-6-88 that

a final seniority' list as on 31-12-87 was issued in

contd.,.ll/-
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re spset of persons up to S*Noi.69 and iron S,Mo«70 io 9o,

it was asain for inviting objections applicants 1 ci 2
.

are above S.No.70 and so also resporidents 3^ 4 & 5,

Applicant 3 is still belov.' S.Noa70 at S.i\'0t.7d»

Applicants filed objections on 8-3-o9, 10-3-89 and

24-2-89„ • The O.A vjas filed on 27-4-8 9 ^.vithout

\';aiting for 6 months. Therefore the aP'Plication

Gould at best be treated as premature. Since

V nea,-ly 3 yer-xs have passed^ we would IxKe to direct

the respondents to dispose of their representations

vjithin four r.onths, keeping in viev; the judgements

of the Hon'ble Supreme Court and Tribunals.

'9', Coming to the judgevents^ since

controver^igs have been raised on the interpretation

by the learned- counsels, we vvould like to discuss

them briefly. So fai^ as regiila.risation of ad-hoc.

service is concerned, both the coimsels for the

applicants and the respondents are agreed on the

point that ad-hoc service ^ hors the rules would

not count .and that if an employee has been promoted

after the DPC has found him fit^ that period ud II

count 5 even if his promotion may be ad-hoc. This

/of
xs consisteirt with the judgement 7t^-e full Bench

datea 7-8-3 9 in O.A 1147/38«

w

O /
contd^♦..12/
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Regarding CO-inting of seniority inter-se

promotees by two sources in the ratio of 3:1 (promotion by

seniority : promotion^epaftmental exam ), tne order

of the Kon'ble Supreme Court on ll-S-87 in SLP

against order of the Chandigarh Bench of the Tribunal

in TA No.556/86 xvas that the total length of

service in promotional posts (which would depend upoii"

the actual date when they were promoted) would be

the _guiding• principie® In the case, of R..D. Gupta Si

Ors, (O.A U47/S8 decided on 21-12-89), the

Tribunal had observal inter-alia that inter-se

seniority of the promotees shall be determined on the

basis of total length of service which will be

reckoned from the actual date of promotion in accordance

with Regulation 28 (2) of ESIC (Recruitment) Regulations,

1965 read with principle No.5 of OM dated 22-12-59

issued by MHA« Regulation 28(2) BSIC (Recruitment)

Regulation 1965 lays down that vacanciies by promotion

on the basis of seniority and vacancies by promotion

on merit on the basis of departmental Competitive

examination 'would be filled in the ratio(>df 3;1

, ^MHA's OM of 22/12/59 lays down that among other

things permanent officers in each grade shall rank senior

to persons who are officiating in a grade and as

/and
between direct recruits ^ promotees seniority shall

/

contd. .,. 13/-
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be accc'tcling to the rot a-guot.a- rule. The Hon'ble

Supreme Court ordered on 7-10-91- in SLi^ 16235/90

(Maresh Kumax & Ors, Vs. Pv-.D, Gupta'&Ors.) against

O.A No. 1147/88 (R.D» Gupta & Ors, Vs. U.O.I. )

(decided on 21-.12-=90 by the Principal Bench)that

'the direction of the G<,A.T, as agreed to by learned

counsel for the respondents is;, clarified that Vv'hile

the directions are implemente<l the Quota and rota

shall be kept in viewt It would be observed

that Hon'ble Supreme Court had only clarified the

order of the GhandigarhBench and not modifi^ed or

overruled it. Further the Hon'ble Supreme Court

had earlier ordered in SLt No. 7274/87 ,dat ed ll-"8-87

(RT33ICNAL PROVIDENI FUmD CCMMISSIciN^R & ORS Vs«

M0MIND5R ICmiAR & ORS.) filed in TA Mo,55 6/86

J (decided by Chandigarh Bench on 23-1-S7) that

we are of the view that the appropriate rule for
*

determining the seniority of the o'fficers is the

total length of service in the promotional posts

which would depend upon the actual date of promotiono

ilesulation 28(2) of ESIC (Recruitment )Rules does not

lay dovm any mandatory quota amongst p.romotees.

- A harmon.to-us interpretation would therefore mean

t Hat while length of service would be the guiding

principle for seniority of promotees, the DiC' while

contd.», ®14/~
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dravjing up the panel merit^ndse or seniority-wise

would keep persons from 2 sotircesCpromotion by seniority

and promotion by departmental examination) in the

ration of 3:1, The quota-rota, has therefore to be

respected in dravdng up the panel by the DPCa It

would not imply that vacancies against a quota would

be Carried forvs?ard and filled after 2-3 years and

persons promoted much later would rank senior to

persons promoted earlier because of quota-rota

principle, more so when mandatory quota amongst

•promotees has not been provided in the Regulations.

This view is ftirther confirmed by third Schedule

to Rule 11(3) of Central Secretariat Clerical Service

E.ules 1962, which the learned counsel for the

respondents quoted as having provisions whose spirit

•, Vi/as ap->liCable to ESIC also., Paragraph 2(1) (b) of the

said schedule mentioned that persons of the two

categories (Amongst promotees) should be included

in the Select List by taking alternately three ,

per sons-from one category and one person from the

other. It refers to a particular select list, which

v'ould imply select list of the year and not mandatory

quota ariongst promotees to enable grant of seniority

even to these promotees in subsequent years against

ltd... 15/-con
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11. In the light of the judgments quoted

in paras 5 to 10 and keeping, in vievj the clarification

given abox''e from para ,"9 onwards,the respoTidents

ar e dir act ed t o di s pos e- of t he r epr es ent at i ons

of the applicants file'J against the seniority list
/by sipeaking orders

\ as on 31-12-87 circulated on 30-6-83/within a period
/also

of six months after giving an opportuni ty/Fo those

affected adversely to represent,

With the above directions thic^csse is disposea

ofswitia no order as to costs.

Z u '-<1' '4 '̂
iiliC-JH)

/PKK/ MBIBHI (A) -^7 ' ' . VIG^-GE^JKI-IiVN.
(I.P.GUFTA) pal


