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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

NEW DELHI

O.A. Nos. and 1020,..on
919 . 992 , 997 / 199"^

CAT/7/12

/I

V.NJv5ehta and others.

DATE OF DECISION 7-8-1991.

Petitioner

Shri N,H..Hingoranl

Union of India^llriy®others.

Shri P.H.Ramchandani

CORAM

The Hon'ble Mr.^ .c^urusankaran.

Advocate for the Petitioner(s)

Respondent

_Advocate for the Respondent(s)

Vice-Chair man (j)

.. Menfcer(A)

1. Whether Reporters of local papers may be allowed to see the Judgement

2. To be referred to the Reporter or not ?

3. Whether their Lordships wish to see the fair copy of the Judgement ? A
4. Whether it needs to be circulated to other Benches of the Tribunal ?
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CENTRAL ADMINISTRATIVE TRIBUNALiPRIICiFAL BEICHiDElHI

O.A>^DS. 919. 992. 997 S. 1020 OF 1939

DATE OF DECISION; 7-8-1991.

Shri V.N.Mehta.

Shri Satish Chander

Shri H .S.Bhatia.

Shri B.p .Malthani.

.. Applicant in OA 919/1989

.. Applicant in O.A.992/ 89
,, Applicant in O.A.997/ 89

.. Applicant in O.A.1020/89

Unionof India and ethers... Cciranon Respondents.

CORAM:

Hon'ble Mr. G.Sreedharan Nair, .. Vice-Chairman.

Hon'ble Mr.S. Gurusankaran .. Member(A)

Shri N.H.Hingorani. Counsel for ii^plicants in
O.A.Nos.919, 992 and 997/89.

Applicant inCA No.1020 of 1989 is in person.
Shri p .H.Ramchaodani, Counsel for the respondents.

H-.

S .GURUS ANKARAN, M2»'.BSR (A) :

JUDGMENT

All these four applications have been heard together

and are being disposed of by a common order, since the

basic issue raised in them is the same. The applicants in

O.A.Nos. 919, 992, 997 and 1020 of 1989, shall hereinafter

be referred to as applicants Nos. 1, 2, 3 and 4 respectively.

2. Has the Central Government the powers under the

Rules to unilaterally transfer a permanent employee from

its cadre to the cadre of a Union Territory of Delhi (UTD'

for short) and terminate his lien in the former post simul

taneously providing lien in the latter, is the question
posed in these applications.

3. The applicants are permanent employees in different

grades borne on the cadre of the settlement wing of the
Rehabilitation Division, Department of Internal Security,
Ministry of Home Affairs. The Central Government had taken

a decision to gradually wind up the settlement wing set up
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some 40 years ago for the purpose of rehabilitation of

displaced persons from West Pakistan and management of

evacuee properties under The Displaced persons(corapensation

and Rehabilitation) Act,1954 (hereinafter referred to as

Dp Act)* Accordingly, by and by, the residuary assets have

been passed on to concerned State Governments for manage

ment and disposal under administrative and financial

arrangements. The present Government decision, conveyed

under the Presidential Cirder dated 20-4-1939, is also a

sequel to the same for passing on to the Delhi Administra

tion the Evacuee property v.>ork in Delhi. Under this order,

aloag with the arrangements being made v.,'ith the UTD for

the management and disposal of residuary work in accordance

with the DP Act, 46 posts from the settlement vang vere

also transferred to the UTD vide para 5 entracted belav;

" 5. Consequent upon the transfer of work
to Delhi Adnirnstration, 46 posts along with
incumbents as indicated in Annex •!', will be
transferred to Delhi Administrator w.e.f. 1st
May,1989. The budget provision made for those
posts in the demand of this Division will be
surrendered and accordingly the provision will
be increased in t he demarri of Delhi Adminis
tration. The transferred incumbents will be
kept en-bloc as a separate unit and their
inter-se governed by ths existing recruitnsint
rules of these posts in ths Settlement Vv'ing.

7 posts out of these 46 posts are lying
vacant and in case Delhi Administration, for
administrative reasons afv3 expediency, wants to
create some other posts at ^secretariat level
then they may do so by abolishing these posts
and creating new posts with equivalent exoen-
diture. por this, they may move a separate pro
posal through Delhi Desk of Miristry of Home
Af fairs

Subsequently vi:ie order .Nb.12019(32)/Admn/SW^87 dated

25-4-1989 (page 28 of the paper book in O.A.9i9/87) 37

persons, which included the 4 applicants, were transferred

to UTD. Aggrieved by the same, the applicants made a re

presentation dated 28-4-1989 against the transfer order

and as they felt that it would not bo possible to get a

considered reply from the respondents, they have filed these

applications in May, 1989. Interim relief w^s granted

initially ex-parte stating that the seniority and the



conditions of service of the applicants may not be changed

to thoir d isadva ntago j which was subsequently mocilii'3d

after hearing both sides directing that theapplicants should

be treated as on transfer on deputation and that the

existing terms and conditions of service will not be

adversely affected during the deputation. Accordinqly,

thu; officers who have baen deputed should also be considered

for promotion to the next higher grade in the parent

department, if they are in the zone of consideration for

such promotion.

4. The applicants have contended that the respon

dents do not have the powers tq transfer their servies from the

Central Government to the UTJ)without - giving them any option.

They have also alleged that the applicants have been chosen

arbitrarily for the transfer without selecting the junioimost

or the seniormost officials. They have pointed out that by

the transfer some senior persons will be denied promotion

against vacancies that would arise in the settlerr.ent wing,

which may go to junior persons, thus violating their fun

damental rights under Articles 14 and 16 of the Constitution.

Theapplicants have stated that they could have been sent on

deputation, keeping their seniority in the settlement wing

for the purposes of the promotion. Another aspect brought

out by them is that with the abolition of the nine vacant

posts that are transferred to the iTf , their promotional

chances would be affected. They have highlighted that when

such work v;as earlier transferred to other States, tte

staff dealing with the work were not transferred to the

States along with the v;ork. They have maintained that the

staff rendered surplus should have been identified and the

junior most should have been sent to the surplus ceil for

placement in other Ministries as per the instructions about

surplus staff,

5. In the reply, the respondents have stated that the
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staff, who have been transferred, were those who were

actually dealing with the Delhi Evacuee property work

and 'hence it is in public interest so as to ensure least

inconvenience to thepublic^and to the Delhi Administration^

in admidstrative. interest. They have stressed the fact

that even after the transfer, the applicants would con

tinue to work in Delhi with ail the. benefits enjoyed by

them, since unlike the States, Delhi is an UT, which adopts

the same pay scales and/otter conditions of service like the

Central Government. The abolition of the vacant posts was

necessitated to create additional posts at secretariat

level of the UTD due to the ban on creatioi of additional

posts for effecting economy, since- there were some legal

diff icultie is in encadering them in the UTpsubordinate

service, it has been decided to treat them as a separate

unit with their existing inter-se seniority so that their

promotional chances are not affected- Further adequate

number of posts in different grades have been transferred .

The applicants would be continued to be gover^-ned by the

Recruitment Rules of these posts as presently existing

in the settlement wing and the vacancies that arise in

that unit will only go to the transferred persons and not

to senior officials of the UTD cadre.

6.Quring the arguments, Shri N.Pvl.Hingorani, the

counsel for the applicants 1 to 3 referred to the decisions

in GEfCRAL OFFKKl COM'!AmiNG-IN-CHlHF AW AIxOTER v.

Dr.SUB/^ CHAiORA Y.CAV Ai^O ANOTHES (AIR 1983 3Z 876) and,

JAWAHi^LAL NcHRU UNIVERSITY v 'Dr.K.S.JAIV^^TKAR A^D OTHERS

(AIR 1989 SC 1577) and submitted that the respondents do not

have the pov^ers to transfer the applicants frcm Central

Government to UlD. Applicant No.4 appearing in person refer-

red to the decision in SAKTIBORATA CHAKRAVORTY ANQ OTHERS

V. PRI iCIPAL-CUM-/^S1ST ANT DSECTOR OF' Im U3 TRI£S ,

D-Ai'OAK^^ANYA DHVELOPA'ENT AUTHCRITY AM3 OTHERS decided by
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the Cuttack Bench of this Tribunal on 17-2".l987 in T.A.

Kb. 1/87 and pointed out that the employees of Central

Gcvernment cannot be transferred to the State Goverstnent

service without the concurrence of the concerned employees.

Air. Hingorani then referred to /^yrticle 258 of the Constitution

and pointed out that it enables the Central Governraent only

to transfer the functions to the State Governments or its

officers and not to transfer the Central Government employees

to the State Government. He stressed that the non-gazetted

employees of the Delhi Administration are governed by the

Delhi Admirfetration Sub-ordinate Service Rules,1967 and the

Central Government employees cannot be transferred to the

UT as the Rules stand at present. He also referred to the

miinutes of the meeting held on 18-8-.1988 (page 15 of the

paper book), wherein rasp onde nt No.3 has pointed out that

they have given an affidavit in the"Court to the effect

that they would not entertain encadrement of non-gazetted

staff in the services of Delhi\ Administrat ion. Shri P.H,

Ramchandani, counsel for the respondents referred to the

^ decision in Dr.G.K. VISHl-vAKAiW.A v, UNION OF MIA /J990
(2) SLJ (cat) 157J7' wherein the principal Bench, New Delhi

has held that a Central Goverament servant can be employed

in any manner required by proper authority, without claim

for additioQ3l remunerat ion, v/nether the services required

of him are such as would ordinarily be renumerated frcm

general revsni£ , from a local fund or from the funds of a

body incorporated or not,, which is wholly or substantially

owned or, controlled by the Government as provided for under

F.Rs 11 and 15(a) and as irdicated ' in the Ministry of Home

Affairs Memorandum No .75/55 -Estt.(A) dated 24-.3-.1955. Shri

Fiamchandani explained that the UT is •d i'f fere nt from States

and its finances are administered by the Government of

Ind ia.

7. We have carefully considered tte rival contentions
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of tire parties regarding the powers of the Central Goverrment

to transfer its employees to UTs under F.Ss 11 and l5( a).

Vs'e are cf the opinion that the ratio in Dr.G.K.Vishwakarma's

case iwuld be more appropriately applicable to this case.

The decisiofBin General Officer Commandirg-in-chief and

Jawaharlal ^fehru University's (supra), are distinguishable

inasmuch as in t!:^ former the transfer involved was from one

autonomous cantonment Board to another autonomous Cantonment

Board and that too before the Cantonment Act was suitably

amended, to empower the Central Government to frame Rules

regarding conditions of service. Likewise, in the latter

case, the transfer involved vjas from one .University to

another without the consent of the employee. Chakravorty's "

case (supra) is also distinguishable as it r-S-ndercd the e--

transfer from Central to State Government, In all those

cases there has been no questionj^f applicability of F.Rs

11 and 15(a) which apply to the present case since the transfer

is from Central Government service to UTv whose employees are

also paid from the consolidated fund of India as distinct

from the State Government v^^o are paid from the consolidated fun

of the concerned State. In the decision rendered by t'rs

Principal Bench of this Tribunal in Dr. G.K.Vishwakarma''s

case (supra) the applicability of p.Rs 11 and 15(a) read

along with the guidelinas im O.M.dated 24-3-1955 (supra) have

been elaborately discussed. vJe in agreensnt with the

same. Viie would like to further observe that such a transfer

from Central Government service to UTD cannot be termed as

"Foreign Service" as per definition given under F.R.9|;7) and

covered under F.Rs.llO and 111, Hence, the prior consent

of the employees is not required as per provisions of FR-11.

We note that while it is true that Article 258 of the Cons

titution provides for the transfer of w rk, t!^ transfer

oi ths employees will be covered by ths relevant provisions

of FRs and SRs. The vires of the relevant FRs and SRs themselves

have not baen questioned. Therefore, in our opinion, the

transfer order in this case cannot be faulted on the groWna
that the Rules do not permit the same.
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8. Coming to the guidelines laid' down in O.M.

dated 24-3-1955 (supra), we note that the basic priixiple

to be borne ifi mind is that the state will get better service

from a willing servant than from one who is compelied to

carry out the duties of a post against his wishes. '.Ve are

constrained to note that in these days of modern management

techniques and the general policy of the Government not to

retrench the surplus staff as provided for inthe Rules, but

to accommodate them in suitable posts as far as possible with

certain conditions the simple procedure cf discussing the

issue with the concerned staff explain the compulsions behind

the decision and also as to how the service interests .of the

employees have been protected to the maximum extent possible,

has not been followed or atleast it has not been said so in

the reply of the .respondents or during the arguments.

9. True that the staff would have become aware of

the impending transfer through the minutes of the various

meetings; but they would not have been avvare of the guide

lines that would be follaved in identifying the staff to be

transferred. ,As pointed out by the applicants, the normal

principle follaA,'ed is to ohoose the juniormost staff in each

grade. This has not been follaved in this case. To overcone

all complications of encadremsnt of the transferred staff

inthe UT subordinate service, the ar^plicants have pointed

out that the existing procedure for placement surplus could

have been folloved and the Delhi administration to dspby its

oivn cadre staff to manage the worl^ But, Shr i Ramcha nda ni

explained that the v^ork is of quasi-judicial nature and inthe

interests of the public and General Administiation, the staff,

who were actually handling the work, have been transferred.

This point has also been seriously contested by the applicants.

It was pointed, out by Shri Hingorani and admitted by the
respondents that this vital aspect of public interest has been

given a go by all along, vhen similar work was transferred to



the various States and no staff were transferred to them.
Mo satisfactory explanation has been put forward by the
respordents- except to state that the states did not want I
any staff to be transferred, v^hile the Delhi Administration
v-anted the transfer of staff dealing with the work for smooth
Chang® over and in public interest.

10. Similarly the guidelines indicate that it is

/lecessary to make sure, not only that there is no loss of

pay, but also that the employee's reasonable expecta;y^gns
ijn the original service are preserved or equal prospecjU
are-provided in "the service or department to which the

employee is transferred (emphasis supplied). At the same

time, the interests of members of tte service or depart

ment to. which the transfers are made should be considered.

Thus, vjhile the Government has the necessary powers for

making such transfers, they themselves have laid down the

guidelines to mak^udicious decisions. The number of staff
involved is not large. Applicant No.l is in the second

highest gazetted grade, while applicant No.2 is in the

lov»est gazetted grade and applicants Nos. 3 and 4 are in

the.highest non-gazetted grade. Out of 37 staff transferred,

only these four within the top six positions have approached

this Tribunal. From this one can safely surmise that what

is bothering them is only their own invidual promotional

prospects, since the respondents have stated that all other

conditions of service like pay,, allowances, privileges etc.

would be the same. By keeping the transferred staff as a

•separata unit under the administrative control of the Delhi

Administr at ion and retaining the Recruitment Rules of

the settlement division for their furtheryforomction, vie find

that substantial justice has been done to the transferred

staff. Even though it has not been explained in chart form,
y" • . .

respondents have stated generally in para 7 of their counter

affidavit that the officials transferred to Delhi administratio

e-
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would be at a great advantage vLS-.a-»vis ihose still left

in the parent department* We observe from the details

given about the number and grades of staff transferred

and t-he total sacictioned strength (total 115) of settlement

wing be/ore tte ir transfer, the staff in diffeimt grades

have been provided in an adequate proportion in the trans

ferred posts Hence, all that probably needs to be done
Erf-

is to examine the few invidual cases ^__V'.'ho m.ay be seriously

affected, because they are very senior vjhile juniors may have

been left in the settletmnt wing and make marginal adjust

ments in cadre strength or reallocation of posts in suitable

grades without much financial implications. It is entirely

within the competence of the respondents to examine these

issues and take suitable action as they deem fit, since

we have held that the transfer of the applicants are not

against tha provisions in the Fundamental Rules. We commend

to the .respondents to consider these issues and take suitable

decision expeditiously. At the same time, we must observe

that no employee can demand as a; matter of right any

prc^iiotional avenue^.

11, In view of the above, the reliefs asked for

by the applicants cannot be granted. The modified interim

orders issued on 24-5-19 89 are vacated with the direction
period

that during iiie /the interim orders v^ere in force, the

corcernad employees will be treated as on deputation with

all consequential benefits.

12. The applicatiool^^dismissed.

MEijBER(A vicH.a-i airman.


