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CBmRM AmaiPaSTHATIVS TRIBUrmi^PRINCimt BSfCH,

New Delhi this of Augustfi994,

Hon'bl® Mr;^S,R.Adige, MamberCA)

Hon'ble Mrsil Lakshmi Swarainathai , MftunberCJ)

SiBti S.D^Pasricha m/o Shri G^S^Pasrieha,
R/0 D-833fi. DIZ Axe# Gol» Mark«t,
!#vtf Da lhif

2, Mrsi Riaathal | yt/o Shri P^O^Jathaif
r/o E-10, Golt Mark«t, N9W Qelhif

^li^ApplicaatsI

By Advocate Shri p^P«Khu.ta?ja,

Versus

1, UrdOFs of Indiathrou|h^S|cretary, Ministry of Healthj

2» The Direetor General of Health Servicesf
Mirraan Bl^asi'
Nsw Dslhii

3^. The Medical Superinfte^ent,
Dr. fi«a Manohar Lohia Hospital^

N©w Delhii

41 Mrsl T.Stephen,
Nursing Sister#
Dr» Rara Mtnohar tohia Hospitilf

Delhili.

5. "MrsiSI MjSessey,,
• NUirsihg Sisteri

DrI Rl«l.Lo«ospital, ,
NewDtlhi • ||J^.^/..VIie$porideRtsf

By Advocate Shri HadlhAv Panikar for official
respoM^nts and Shri B.T.Kaul, Advocate for responden

no|4 ind 5;

By Hon«ble Mrf S^R.Adige, Member(A)

In this application,S!at|S,©,Pasricha and

Smti HlNathai^ both Nursing Sisters in Br§ Raa

Manohar Lohia Hospital have impugned the action

of the respondents in holding a review DEC for

the post of Nursing Sisters in the said hospital
h-n^ y^of l-rf

arw/^quashing of the minutes of the DK: dated 5.2,88
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and have/prayedl for restraining the r«spoeid«nts fro®
making any chaag®$ in the s«nioritf list and r«$train
•ifi§ the respondents froia issijing any order
proffioting the respOEidents noi4 and 5 fro® any
date prior to 1#5,!69,and 9|7?69 vizi th@ dates ,
of their actual promotions respectively^

2;« i^pplicaiit Nofl entered Go^tl service as
a Staff NUrse in Brl Manohar Lohia HospitaKfeML^)
on 1014164 and was promoted as fiirsifig Sister on
i6il2.-63l Sim was confirmed on the said post

on 1.2,71,^ Similarly, applicant No|2 joined Govtl
service as atStaff Nurse on 16^|63 in DrI
Hospital and was prosaoted as Narsing Sister on
16,12,^ai*3 was confiiai^d on l!|2j7i;- Respondent

Mrsl TiStephen joined Q®vtf Service as a

Staff Marse on 15.6,62 and was proaoted as

Nursing Sister in the-same hospital on 1 |̂5|69
Virile respo^ent mm Mtaessey joln®d Govtl
service as a Staff Nyrs© on i3|6i62 and was

promoted as Parsing Sister on 9.7.69| the
of Nursing Sisters

provisional seniority list/dated 21.lOw'83 at
Annexure-Al, it is clear that applicant noli and 2

placed
vyereSenior to respondents Nol4 and 5«

3| The applicants contend; and this fact

is not denied by the respondents that the

aecMitie&nt Hales for the post of Ffersing Sisters

cm^ into eKistence in 1973, by which it was made

a non«selection post, t© be filled up 100^ by

promotion from amongst Staff Na^es with three

years* ejqperiencei Th© applicants corstend ^at
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prior to these Reerui-feaerrfe Rulss, there v^re no

rules in existence, and the authorities in Bi^afa

Manohar Lohla Hospital had filled up the post of

r«irsing Sisters through selection and although the

respondenits No|4 and 5 had joined service as

Staff l«jrs«s earlier than th® applicants! they ha«4

been superseded by the applicants! after being

considered by the QPC, as the applicants enjoyed a

better record of servicef This position continued

(T^ frora 1969 onwards, but upon pressure being brougl '̂̂
to bear by the respondent# nol# and 5, the official

respondents had been conpelled to hold a review

DFG on 5'|2i^8 iM after a passage of nearly 19

yearsi behind the back of the applicant in a

secretive manner| and to grant po^otion to the

respondents as Nursing Sisters with effect froia

a dat« earlier to the prcaotion of the applicants

i|^e| 16^12.68^! Further »ore the respondents had

revised their seniority list dated 2l|lO;%3

to the prejudice of the applicants vyithout giving

thea an opportunity to lepreseiiti *hlch was illegalf

arbitrary^' malafide and violative of Articles 14

and JL6 of the Const!tutionif

4| The official respondents hav© resisted the

contention of the applicants and state that prior

to the coding into force of the Recruitiaent Rula«fl97

the post of Njrsing Sister was proposed to be filled

up 100^ by promotion on the bis is of selectioi^

Howeirer; that proposal was not accepted and the

Recruitment Rul«sfl973 required the post to be filled

up 1003? by promotion on the basis? of seniority-cua«

fitness Cnon-selection)! They contend that as
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rftspondent Mo|4 graded •average* in 1968, she could

have beeo prompted to the post of f^lursiiig Sister
I

on the basis of her seniority if the provisions,

corstainad In the Hecrylfes^imt Rule§| nc^ified

subsequently were thftre| In thli connectioiii' attention

has been drawn to letter dated from

the directorate Qentral of Health Services to

the Medical Superintendentf Drf Ra® Manohar iiOhia

Hospit§l,M9w Delhi (AnnejiyreoEl) which contained

the ejgtracts from the notings of th© Health Ministry

on the represerrtation filed by the respondent Ko1|4

against flher supersession as Nursing Sister| Fron

those noting®^ it would appear that the Health

Ministry had noted that pending notification of

RecraitmeRft Rules^/POst of Bfersing Sister was

sought to be filled up on th© basis of proposed

Hecniitiaent Rules on a regular basis wfciich required

proeiotion from the Staff Mirse by selection! the

noting goes on to state that the OPC constituted

for the purpose should have follev^ed the procedure

in making reccnioiendations which required that th§

number of officers to be considered should oj^inazily

ejctend t© 5 or 6 times, the ntsiber of vacancies

expected to be filled within a yeaif The officers

in the field of selection^ excluding those considered

unfit for promotion by the aPC to be classified

by the ©I€ on their assessmenffel as *outstandingS

•Very Good» and *Good* on the basis of their

records of service! Thereafter, a panel was to be

prepared by the SPG by placing the names of

'Outstanding * follov#ed by ♦very Good® and 'Good*

and raaintiining inters® seniority of the officers

belonging to each of the three categories! The
noting further states that ti^ respondent No|4
was recommended by the DPC for promotion as
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Narslfig Sister and as such she was not categorised unfit

for proDOtiOfil As the OK: record of 1968 was not

available,' it Was not possible to state whether

respondent Mo#! had been catsgorised as •Oitst aoding'f

•Very Good*or «Good»i' but from the assessment shaet

on 'Uie file, it could be assessed that the persons «A)0

had superseded the respondent Ho$4 could not hanre been

categorised moze than *Good* in their final assessmentf

Accordingly, the Ministry directed the? DQKS to zeview

"t the selection and take a final view in the light of abovi

observations^ Respondent Mol# has also filed her reply

in which it has been contended that she had been

superseded in 1968 itself and has been representing

right froiB then f»r correcting the wrong donef She

has averred that the promotions to the post of Nursing

Sisters were being made on non-selection basis, and

she being senior to the applicant^ aught to have been

proraoted earlier than th© applicants w*\en there was

nothing adverse against her| She has also contended that

not only did the two applicants supersede her but two

others Staff Nurses namely Missf 0,Benja«ln and Mrsfxpap

Candy had also superseded her. awl those two had no

objection to the correction of the wrong done to Iwrl
• hilt

She h«s denied havingy^any pressure upon respondents

N<^1 and 2 to reopen the maftter after such a long tisef

She has denied that her grading was only average v«hile

the grading of two applicants and other two persons were

•Good» or 'Very Good* or that such grading was thia

criteda for promotlonl It has also been denied thtt the

promotion in the year 1968 was on selection basis and it

has been alleged it w^s done only to help the
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applicants and the two other persons at the cost of

respondent Nof4 and was«thereforef malafidel Hence

it hss been claimed that th® OijA. is fit to be

rejected! JSiffiilar averment has also been made by
respondent no|5 in her reply;^
5, Admittedly, the Recrtiitment Rules for

the post of Marsing Sisters were notified in

1973| Neither side has been able to show ut any

rule or administrative instmctions governing

promotion to the post of Nursing Sisters which held
the field prior to that date-J The official

respondents in reply to paragraph 4.6 of the O.Aii'

have stated that prior toy^notification of the
Recruitraeat Rules in 1973, the posts in question
were proposed to be filled 100^ by prcmotion on

the basis of selection^ but those proposals

were subsequently not approved as the Recrui'tanent
Rules notified in 1973 ultimately made the post
of Nursing Sister a non^election posti Under the
clrcwBStancesf if the DPC$ in the absence of

any rule or, administratiye instructions on the

subject^ and in the background of the fact that

the posts of Nursing sisters were proposed to be

filled on selection basis^f at the tiae the

pi«paratioii of recruitment rules was under

consideratioiSf did resort to the selection Method

in 1968, and allowed applicants nofl and 2 to supers

de repondents nc|4 and 5, the respondents cannot be
ri

said to have acted irregularly! arbitra^ or
aalafidtlyl Further raore^ it is not the

case of the respondents that the promotion of the
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applicants as Nursing Sisters in 19^, on the

recommendation of the OFC was on adhoic basis or

was a purely stop-gap^anrangemeat aade in

administrative exigency till such time the

posts were regularly filled up after the wcruitmeat

rules were finalised and notified." In fact,

the appointfflejEit* of applicants ntf|l and 2 as

Nursing Sisters in 1968 were regular appointments

and they were also subsequently confinaed as

Nursing Sistert in February ,197li

6, It was contended during hearing by

respondents' counsel Shri Kaul that even in 1969,

the posts of Nkirsing Sisters were filled up on

stniprity-cum-fitness basis and in the absence

of the Recruitment Rulesf the normal method

for filling up the posts by promotio© is by

senioriti^ It was further urged, by Shri':Kaul
that merely because the Recruitment Rules

originally proposed that the posts be filled

up on selection basis does not vest the draft

rules with the status of the administrative

instruction, and in this connection^ he has relied

on the ruling 'Amar Chand Vs^i Union of India**

1986(3) SU 160. There is|^howevert no evidence

to establish that these posts all along were

filled up on non-selection basis and the

procedure followed in 1968 was a departure from

the extant proeeduxeV In fact| an exaaination of

the provisional seniority list of l^rsing Sisters

dated 2ll!lO|S3(Annexure-Ai^ indicates that prior

to Bid 1973, the senioi^Ost lAixsing Sisters
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were not necessarily those wdth greatest length of

service^fro® ¥#hich it can b@ inferred that there may

have been an element of selection, inv^olving

s«|^rsessioQ in making proiaotiOBseveia then^ in

the absence of any ryle or adasinistritivt instructions

on the subject i«latiiig to the period 1968f the BWC

was competent to evolve its own procedure? provided

th© same was reasonablef in keeping with the general

guidelines on the sybjectf and as per those guidelinetf
proraotion through selection is a perfectly acceptable

ffisthod for tBaking promotion^to encourage good

perforaance and art*© «eri1^

7i Shri Ka^al is on finaer ground when he argued %

that respondent No|4 had been repr^isenting against

hes supersession fr^ 1969 itself, on \^ieh the

official respondents took no action till 1988, but

there is considerable foj^:e in applicant's counsel

Shri Idiuraoa's contention that upsetting tlie

seniority list of 1969 by holding a r&^iew DIC| withoyi

giving the applicants an opportunity of being
et,'j ^ //n

heard^ cannot b@ perceived merely^righting of a^wes»ng|

but is wholly un^^asonabl® and violativre of $h® .pt-ihcip:

of law laid down in Vs| R#^ingh-1986(4)

see 531, wherein the Hon'ble Supre®® Court has

h©M that satisfactosy service conditions postulate

tliat their© is no ses^e of uncertainty asionst th®

Governront servants created by the writ petitions

filed after several years! It is essential that anyone

who feels aggrieved by the seniority assigned t© hiia

should approach th® court as early as passible as

othervdse in addition to the cre ation of sense of

insecurity in the oiinds of th© Clovermsient servants »
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^ther^ would also be admiisistrati'w® coaplicatioml

A Goverwaeiit servant who Is appointed to any post

ordinarily Should at I®ast after a period o£ thra© or

four years of his appointmsiit be allowad to attend

to th© duties attached to the post peacefully

and without any ser^e of insecurity^! Th® judgiaenft ia
Mudgal*s cas«(Supra) has quoted the judgment in

M.LiCecil Q»Sou2a Vsl mi -i976(l3SC0; 599, v^jereia

the sasae view has be^ ©Kpressed that one of the

I essential reqEuireffiea"te of contefBtegtt •nd efficieaey
in public services is a feeling of secutfctyf Khile

it is difficult to guarante® such security in all

its varied aspects, it shield at least be possible

to ensure that natters like one's position in the

seniority list after having been settled for one©

should not be liable to be reopened after the laps© of

many years at the instance of a party ^o has during^

intervening period chosen to keep quietf Shri Kaul

has sought to distingjish the present case froa

Mudgal*s casa(Supra) on the ground that respondent

Noi4 did not sleep over her ri^tj'but kept

rep:^§entiiig all along f unlike in imdgal*s castf
In our view the ratio in Mudgal's case,is.; fully

a^ll^able ;Ti-!s"th0 present casei Further sore, «e
Um ^

note that not only^^tte applicants* seniority ^ been

disturbed after a miiaber of years, b«*t this has

b@«n done without even giving then an opportuejity
to show cause and be heard in the Matter! The

1973 Recruitiaent Rul^sf v^ich provide for proiaotio!^

based on senioxity«cyii»fitness (non-se lection)

procedural have been applied retrospectively

by a review Eli€ in 1988 to nullify the reeotaraendations

of i regularly constituted QfC whieh had recoramended
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the promotion on selection basis in ISSS, withesQt

giving any opportunity to the partp^^ffectad by

the decision, of being heard in th© matter, and

nullifying that decision, th® seniority list

has also been revised|l

si Shri Kaul has r@li©d upon the ruling

In •K.Pprinivasan Vs| Th@ Financial Adviser

CMys©ie)-i970 (4) SIB 166 in support of the

contention that when posts wer# available^' the

proDaotion of junior persons, and eKClusiou

of th© senior persons was illegitiroat® and

indefensible, and nouaal process by «feich
p ib

promotion is to be made^jto promote the senior

"at

ar»i then juniors! As stated above, in

th® ibsence of any rule or administrative

instructions on the subject^ the official

respondents in 19^ had adopted the selection

siethodf and respon(fersts Noi4 and 5 have novsihere

alleged that they were not considered at the

time the selections were ojadei They we re jhowever^

superseded by applicants nofl and 2'.on the basis

of a conscious decision and the faults of

Srinivasan*s cas*(Supra) are;,distin^ishabl©

with those in the present case| The ruling

in M^udrayadhya V^| State of Mysorew^IH' 1961

Mysore 247 also does not avail the respondents

in, the present case,

9# Shri Kaul also relies on the ruling

in 'State of Madhya Pradesh VS| Srikant Chaphek«r«<

1992(4) SC3£ 689, which lays down that tf^ Tribunal

should not substitute itself the BfCg and

it is not the function of the Tribunal to assess

the service record of the Goverisaent Servant and

to order on that basis! ihere the Court/Tribunal
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cc®es to the conclusion that a person was coi^idejred

for profflotion or tl^ consideration was illegal, then

the only direction v^ich can b@ given is to

reconsider his case in accordance with law,'' In that

casef Shri Chaphekar.Assistant Director^ Town &

Countiy Planning Office, Madhya Pradesh was consideied

along tsthtr Assistarrt Directors in

for prcjiaotion to the post of Oeputy Director^^ but

was not found fit for proiaotiofi on the basis

of «dv©'rs« remarks in hi# itcosd for the

year^l His rep3p®sentation against th® adverse rsiaark
was accepted and the remarks for^ th© year IS'ra-TS

wsr« C{Mpietely ejcpunged and for th® year i977-*78

.wer« partially ©xpunged^ In Mayfl^4 he r®pr@s®nrt@d

for being considei^d for th© post of Deputy DirecttJr

and was prc^ofad as Dy3irector in Januaryj^l^6.
1

H© filed an application before the Mjl^lAdiainistrative

Tribunal seeking promotion to the post of DyfDiractos

wi^lfl i98i whea his junior 'wis promotedi The

Tribunal vide order dated 2i«2,'92 allowed the

application, against which the State of Madhyi

Pradesh filed a StP before the Hon*ble Supreif^

Court, who by thiiroo^dt-r allowed the aii^eal and set

aside the M.P.Adiainistrativ© Tribunal*s order dated

21I2I92 holding inter alia that the Tribunal

Should not/^-substitut%4ts9lf for/QPC and ]poi«nui^[^

the respondents tof proraotf^/froja the date his
junior was promoted as Deputy Directorl This judgiiSnt

also does not avail the respondents because the
t

question here is not one of the Tribunal substitutiS'^'
fhf

itself for/OiPC but whetl^r the ioipynged action

of the respondents is reasonable! non«arbitrary ami *

in accordance with Articles 14 and 16 of the

Constitution^or noti
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10/ In our view, having regard to the facts

arid circun^tances of the case and the principle of

law laid down io Mudgal's case (Supra), the action

of the official respondents in holding the review

DFC in 1988 and applying the 1973 Recruitment Hules

w^ich provide proncftion based on seniority-ciso-fitness

(Procedure) retrospectively to nullify the

recoffiKondations of a regularly constituted HC

which had recomraended promotion on selection basis

in 196j0, and after nullifying that decisionf
revising the seniority list without giving any

opportunity to the affected party to shew cause

in the matter, cannot be sustidned in law;- as

the same is unreasonablef arbitrary and violative

of Artie i)©s 14 and 16 of the Constitutiortl

ill In this connection, it must be leenieiiibered
i

that in the case •Th® Direct Recruitmewt Class II

Engineering Officers Association 8. others Vs|
State of M^arashtra & olA^rs'-AIH 1990 SC I607j a

Constitution Bench of the Hon'ble Suprense has held

that if the initial appointment was made deliberately

in dis»regard to tl^ rules and the incumbent was

allowed to continue on the post for well 15 or 20 yean

Without reversion and 5ltill the date of regularisation

of service in accordance with rules, tl^ period of

officiating service has to be counted towards

seniority! The applicants' case if anything is even

stronger, in as much as their appointments were made

not on officiating basis but on substantive basis

as Nursing Sisters, and not in dis-regard to any

rule, and have continued as such for well

20 years I

In the result, this application succeeds

and is allowed! The impugned action of the respondents
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in holding the review DPC in 1968 and revising thi

seniority list of Nursing Sisters consequent to^
review DPC*s recommeodatior^, is cpashed and

set aside! The seniority of Nursing Sisters -as

stood before the review DPC met in 1988 and/^its

reccfninendatior^, is restored,^ jjo costs,'

(UFSHMI S9^XNATHAN)
MEMBBR(J)

/ug/

member (A

1


