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JUDGEMENT
(deliver=d by Shri T.S. Oberoi, Member).

The applicants before us, in this
application, are Miscellaneous Drivers, serving in the

Delhi Milk Scheme, New Delhi.
C

2. Thelir case, briefly, is that both in +he

matter of scale of pay and the nature of duties, the

Henvy Vehicle Drivers (H.V. Drivers, in short) enjoy

the higher scale amd grea+ter responsibilities, and hence,
they cannot be called upon to performthe latter's duties,
involving‘receipt of milk containers from Central

Dairyv, have them loaded in vehicles, supplving them

at Delivery Points; and after delivery, depositing the
: J

empty containers, giving proper account of milk distributed,
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and empty containers, etc. They are also responsible

-2 -

for shortages, if any, and for these duties, involving_
higher responsibility, fhe H.V. Drivers are paid Bs. 50/~
as special pay, besides higher scale of ps. 320-400
(pre-revised)and . 1150-1500 (revised scale), as againsf
that of Bs. 260-350 kpreérevised) and ®s. 950-1500 (révised),

in case of applicants

3. In the mattef of educétioﬁal qualifications
also, while the requiremgnt in case of applicants is
only primary standard, in case of H.V. Drivers, it is
"Middle School. Thus; the post of H.V. Drivers is a
promotion post for Misc. Drivérs, =nd only those amongst
the latter possessing three years'experience and passing
departmental test in driving, are considered. The
applicants have thus sought for the cancellation or
setting aside of the notice dated 104..1989; issued by
the Transport Officer under-éesponient No. 2, and
reétraining-the respondents f£rom rosting them on milk
distribution duty, Which is geiformed by the H.ﬁ. Drivers.
They have also sought for directions to the respondents
to allow them to perform their normal duties as Misc.
Drivers, punch their duty cards dailyv and to pay them
their salary regularly-.

!

4. They had also applied urder Rule 4 (5) (a) of
the Céntral Administrative Tribunal (Procedure) Rules,
1987 to join more than one person in a single application,

which was allowed. -

5. - The respoﬁdents, in their reply, opposed the
application on various counts. Their first objection was
that the application was not maintainable, as the aoplicants
had not exhausted the depirimental remedv., By referring

t0o certain earlier aecisions,-the respontents pleaded

h&$\ that the applicants should have first proceeded under the

\



Industrial Disputes Act, 1947. They also rointed out
that supply of milk comes within the essential services,
and therefore, in the interest of work'and to carry out
tHe duties inthe exigencies of work, to ensure supply of
milk to HOspitals, military units, citizens at large, dep-
loyment of Misc. Dfivers to the duties of H.V. Driﬁers,
becomeé'necessary, for which they'are paid exﬁra %.IS/a
per duty, as against Rs. 50/~ per month, in éase of H.V.
Drivers, and thus, the applicants are adeéuately
compensated by being paid ks. 150/~ per month, i... three
timés the special way in case of H.V. Drivers. It'is
only ‘as a'temﬁorary measure, to meet the occasional
shortage of staff,‘that the Misc. Drivers are deployed
on the milk distribution duties. It was also contended
on behalf of the respondents that some of Misc. -Drivers,
including the applicants, in another O.é. No., 1712/87
filed on 4.12.1985, rending before another Bench of the
Tribunal, have claiﬁed parity of pay scale with H.V.

Drivers,. plus their special pay, and thus, on+ hat

account also, the present apollcatlon is not malntalnabla.

6. . The applicants'have also filed rejoinder,
‘reasserting thelr contentions as ver their original

aprlication.

7. We have heard the learned counsel for the parties
apd have given our careful consideration,to.variéus pﬁints
' urged by them,
Q. A8 regards the plea regardlna non-m3 intainability
of the apnllcatwon, on account of the applicants having not
exhausted the remedy availatble under the Indus+rial’
Disputes Act, out of the various decisions of various
Benches of this\mribunal,-cited by the learned counsel for

the Respondents, one of the decisions is in the case of Ram

!

Sarup & Ors. Vs. Union of India & Ors., decided
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by the Principal Bench at New Delhi, on 1.2.1999, wherein
some of the otherldecisions of other Benches, including

the Jabalpur Bench, have also been discussed, and §herein
‘it has been'held that there is concurfent aurisdjction of
this Tribunsl £o éntértain matters covered under the
provisions of the Industrial Disputes Act, and that certain
métters which are‘within the purview of an individual

grievance, can also be taken up for individual redress.

n fact, this objection was also raised by t he learned

-

counsel for the resvondents at the timeof 2dmiss on of
this applicatioﬁ,'and after considering various decisions,
it w=s held that ﬁhis,Tribunal has the concurrent
jurisdiction alongwith the Indus*rial Tribunal to hear
the matter, besides having writ jurisdiction, 28 enjoyed
by the .Hic¢h Courts. The spplication was accordingly
admitted, vide order dated 17.5.1989, and the objection

‘was over-ruled.

(id) As regards the plea relating to
deputing the applicants in case of emergent‘duties;
when confronted with the proposition, the learned
counsel for the applicants readily conceded‘the r ight
of the respondents to deploy the appliants, onﬁ
temporary basis, as a short-term measure, to meet
some emergency, bﬁt not as longﬂﬁgnaing arrangement .
wWe hold accordingly‘that subjéét toéfhe right of the
respondents to det=il the applicants once fér a while,
+0 meet someemergency; they shall not detail them .
as such, ~s a long standing arrangement, without
selecting trose who may be willing to be approinted as
H.V. Drivers, against hicher scale of pay, meant
for H., V. Drivers.

(iid) In one of the judcments of a Bench

of this Tribunal in 0.%. No. 1273/88 - Kishan'Chand Sharma

Vs. Union of India & Ors., rendered on 10.10.1988, it

was held that no one can. e compelled to accept a3
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promotion, if one voluntarily choos=s to forego, In the

.

present case, the vost of H.V, Driver is a promotion wmost
for +he Misc. Drivers, as discernible from the sczle of

pay, educational qualification, training etc. and if the

v

pplicants, of their own, do not want to avail of the

same, they cannot be compelled to accept the same.

As regards the point that the applicants,
besides some others, have alre=dy come to seek the same
scales as H.W. Drivers, in another 0,A., w2 do not think
it necessary to ¢o into that aspect, in the present

avplication beifore us.

9. A8 a result of our findings at (i) to

(iii) above, we allow the application and direct t he

‘respondents not o normally detail the applicants for

milk distribution duty as H.,V. Drivers., wWe also direct

them to vut the applicants on their duties‘as Misc. Dyrivers,
for which they should be allowed to mark their attendance
and punch their cards. The applicants would also bhe
entitlwd to their sazlary as Misc; Drivers, for the days

for which they might have aftended duty but not allowed

to mark their attendance, since the filing of this

applica-Hon.,

10. The application is disvosed of in the

above terms, without anv order as to costs.

(T.S.‘Oberoi) o (B.C. Mathur)
Member (.J) Vice=Chairman (2)



