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Dr. J.P. Aggarwal Applicant (5) =i

Shri B .s . Mainee Advocate for the Applicant (s)

. Versus
UOI & Ors. Respondent (s)

Shri P.H. . Sr. Standing Counsel
_ Ramchandani, xaavowsexfor the Respondent (s)

CORAM : . .

@ ThcHowbeMr. B.C. Mathur, Vice-Chairman.

The Hon’ble Mr. i

Whether Reporters of local papers may be allowed to see the Judgement ?

/To be referred to the Reporter or not? -
Whether their Lordships wish to see the fair copy of the Judgement ?

To be clreulated to all Benches of the Tribunal ?
JUDGEMENT

S ow o

Thiatis an application filed by Dr, J.P.

‘ quarwal Assistant DlVlsional Medical Officer,
Northern Railway, Ghaziabad (under susnen31on)
agalnst the 1mpugned order No. 940-E/19-XIX/Eia dated

‘.17.4.1989, rassed by the General Manacer (P), |
Nerthern Railwayf New Deihi, transferring the

- applicant.frem_Nofthern Railﬁay to-South Eastern

\ Réi;way, Calcutta. |

2. The applicant was appointed as an Asalstant

’

, ’ ‘ class IT ﬁ
%yﬁﬂy\ T on 1f1.1966 and further;promoted to class.. 1T

1 4 i Ils belo Il to o




ﬂoco Shed at Ghaziabad, due to the good offices of
Shr: Bansi Lal, the then Rallway Minlster, who represented
Bpiwani constituency in the Parliament. These. persons
were directed to appear before the applicant for rmedical
e?ahination . While a nuﬁber of casual workers were
found nedicaily fit, eome workers were hesitant to
teke the medical ex-amination because of some_weaknese

® oi:; defect in their e'ye-siq'ht. On 27.5.1986, one Shri,
Yadav, Assistant Private Secretary to the Minister,
telephoned the applicant asking him to ensure that all
casual 1aboufers belonging to Bhiwani should be declared
f%t. One Rankir Singh, who was one of casual labourers |
and due to be examined by the applicant, made a
Cémplaint to the DiIGCtOf. Vigilance on 30.5.1986
that the applicant demanded a sum of Rs. 300/- from
him as bribe for declaring him fit. The case of the

applicant is that this allegatlon was absolutely false
1
and fakricated as no medical memo. had been issuedq to

Shrl Ranblr Sinoh on 30.5.1986'and-the same WaS-lSSued

by the Department onlv on 31.5.1986 (afternoon) The

Central Bureau of Investigatlon (CRI) registered a

crimlnal case against the applicant on 31 -5.1986 and the

wse is pending against the applicant in the court of

Spe01a1 Judge, AAnti-Corruption at Dehra Dun About

t the last two and

a half vyears,

But the applicant had to attend 34 hearings
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at Dehra Dun. After the registration of the criminall
case, the applicant was placed under suspension on

7 46.1986 and he is continuinc to be under suspension,
which shows the gé;g fide intention of the respondents.
The applicant has made several'representatioﬁs against
his suspenion but no reply has beenAgiven td him. The
CBI registered two more cases aéainst the applicant,

one ﬁnder the Indian Penal éode and the other under the
Excise Act. Both these cases were filed by the CBI

at Ghaziabad in order to harass the applicant. Both
these cases have been dismissed_by the Chief.Judicial
Magistrate, Ghaziabad. The CBI also searchedtthé
house of the appiicant on 1.6.1986 bﬁt according to
the applicant, nothing ineriminating waé found. 1In
order to further harass the applicant, the respondents
transferred him from Ghaziabad to Tundla under.Allahabad
Division'vidé orders dated 11 .8.1986, even though £he
applicant was alreaay under~suspehsion. The wife of'th;

applicant, who is also Serving as ASsistant Diviéional

Medical Officer, was also transferred to Tundla: by t he

same order. The wife of the applicant, however,

submitted representations to respondent No 2, for
e ) . 4

inc
ludlnC‘ the career of Co:].leoe and SChOOl OOinO daughte:[s
prd =

of the ' : V
applicant, After considering the represent=tidns
of th - wife | /
€ applicant's wife, the reSpondents did not take g
_ | ny

e s -
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action to relieve the applicmant's wife on transfer to
‘Tundla and the applicant also continued at Ghazibad and

he is being paid subsistence allowance.

3. After a period of nearly two years, the applicant
waé once again trars ferred to Sub Diyisional Hospital

at Tundla on 7:6.1988 and his wife was also posted to
Tundla alonowith him. His wife again represented and

her transfer was pended vide Notice dated 7.7.1988.

The applicant was implicated by the CBI in a corruption
case on the compléint of Ranbir Singh, who was subsequently
posted at his homé town Bhiwani. Shri Ranbir Singh was
arfested by the)Railway Protectioﬁ Force on }7.3.1989

in a theft case.L Helattributed his arrest in the theft
case to the applicant in tﬁe court of Special Judge,

Dehra bun and the applicant alleged that Rankir Sinch has
been instrumental in his éransfer to Squth Eastern Railway,
calcutta. His wife has also been transferred to South
Eaétern Railway, Calcuttaalongwith him altﬁough these
orders have not yet been implemented. The caselof Ehe
applicant is that the ﬁransfer orders are arbitrary,
in'colurable exercise of power fo pupish the apﬁ&iqant
for extraneous reasons and that the respondents have no
power to transfer the applieant, who is already under
suspension. The‘transfer of the applimnt 1s a result
of false allegations of Shri Ranbir Singh ~nd the applicant

was not responsible for his arrest at Bhiwani. It has
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jjalso been stated that the Ra3ilway doctors are not
gnormally transferred from one Railway to another
iunless on request by the ' Doctor concerned. There
iare a large number of doctors junidr to the applicant, .
?but hé has beén picked up for transfer and tbat.thete
;are moré than 60 vacancies of Railway doctors in the
%Northern Railway itself. Tt is also claimed by the
Eapplicant that his transfer from the Northern Railway
‘to South Eastern Railway will jeopardise the crimiﬁal
_case pending agéinst him at Déhra Dun as he has to
%attend tﬁe emart ahout twice a month, besides
fjeopardising the eduéationAof his children. It is

/

"also stated that he has not been given any hearing by

|

' the respondents before issuing-the transfer order.

-

3

i4. Thevrespondents iﬁ-their reply have stated-that‘
[ ) ' Etﬁe apf)licant was caught red handed b§ the CBI, in
ga case of accepting of bribe from Shri Ranbir Singh, a
;casualzworker, Khalasi, th was directed to underco

medical examination at Ghaziabad and that after placing

k!

the aprlicant under suspension, criminal proceedings

‘had been initiated against him at Dehra Dun. His
Hgrs., at the time of suspension was fixed at Ghaziabad
but taking into account his prolonged stay at Ghaziabad

‘and to ensure smooth and proper prosecution of the case,

the applicant's change of Hgrs. was ordered from

Rb“ Ghaziabad to Tundla in 1986. His wife was also

transferred with a view to accommodate the couple at

!

one stotion. 1In the reply, it has been claimed that
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ﬁﬁe applicant is using intimidatory tactics to physically
ﬁérm and'infiuence the key prbsecution witnesses so that
;hey néy not tender‘evidence againsf him in the court.
6n'receipt of a sPecific:report of brutal méasures

édopted against the key”Qitness by the R.P.F., un@er-the
influence of the applicant, and after faking a careful
;iew of the matter at a high'level, orders were issued-
;£ifting-the Hqrs. of the applicant to South Eastern Railway
éo that criminal proceedihcs against him can be.a}lowed to
éroceéd'smooéhly. The requndents"are:coﬁpetent to fix
éhe Hgqrs. of a quernment'servant under suspehsion to any
;lace other than the place of his last posting inthe

ihterest of public service.

/5; The learned counsel for the applicant, Shri

Méinee emphasiséd that the CBI was takiné extra interest as
ﬁﬁe complainant against the applicant was a man of the
Mihiéter and this persoq; ﬁénbir S;ngh, had got himself
tgansferred'from Ghaziabad‘to Bhiwani, Shri Ranbir Singh

was arrested in a theft case by the R.P,F,

a@d‘ he . .stated:  rhat he was falsely 1mp11cated

at the instance of the appllcant. Before the arrest,

thls key witness, Ranbir Singh, had already tendered his

in the Dehra Dun court.,
ev1dence/ If the case of the respondents is that Ranbir Singh

has been falsely implicated by tte applicant, they should

have withdrawn the case against him and taken action against

the personnel of the RPF who arrested him. -Besides, a

doctor under suspension at Ghaziabad is hardly in a

position to influence the R.P.F. at Bhiwani, to arrest
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 to defend himself in the

>

someone, who has to give evidence against the applicant.

Shri Mainee said that a person under suspension cannot be

tﬁansferréd. The note under Rule 3 of the Railway
E;tahlishmen£ Code (Vo. II) Aprendix 31, provides that
tﬁé Hgrs. of a suspended person can be changed only at
tﬁe jnstance of the concerned gmpLoyee. Unde¥ the
Céntral civil Services (Classification, Céntrol and
Appeal) Rules and other disciplinary rules, the
cdmpetent,authority can chénge the Hgrs. of a person
uﬁder suspension but not under the Railway Establishment
C;dé. Shri Mainee stated that coming from Calcutta
ndt easy and it wouid amoﬁnt to snétchingaawav his.rights
criminal case., Hé said that

in the case of R.K. Patel Vs. UOT (0.A. No. 1754/88),

the Principal Bench has stayed the order of transfer of

" the applicant under suspension and similarly, in the

present case, the transfer of the applicant from Ghaziabad
to South Eastern Railway is clearly punitive, Shri Mainee

al so c ited the following cases in support of his contention:-

i

(i) Kamal Ré? Vs. UOI - SLJ 1987 (1) 383
in which the Gauhafi Bench of the Tribuhal has held

that the change of Hqrs. after suspension of an officer

-

is not alléwed..
{1i) = Prem Parvin VS, UOI - SLJ-1974 SC XVIII -
which lays down that transfer outside the cadre is
not aliowed. Shri Mainee's contenﬁion is that the -
transfer from Northérn Railway to South Eéstern

Railway is outside themdre of the applicant.
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(1ii) - K.K. Jindal Vs, General Manager, Northern
Raiway - ATR 1986 (1) CAT 304.

The point emphasised in this case is that
the applicant had been transferred on CBI enquiry
held behind his back and a unilateral decision
has besn taken on the complaint of Shri Ranbir Singh,

arrasted on a theft charge.

"(iv) OGummadi Ankineedu Vs. DG, Indian Council of
Agricultural Research - SLJ 1988(1) 187.

In this case, it has been held th=t the transfer,
which is not a normal routine, will be penal and

transfers should be orderad after great cares.

6. The learned Sr. Standing Counsel for the
respondents stated that the CBI laid a trap and caught the
-applicant red handed while accépting bribe, lHe was
transferred so that he mav not be able to temper with
the evidence or influence the witnesses. Being a doctor,
he was very influential and, as such, he was transferred
to Tﬁndla in 1986 itself, He said that the applicant
himself was delaying the criminal case at Dehra Dun..
and influencing the witnesseg-Althoughfhe key witness
Ranbir Singh has alréadﬁ‘ been examined in the court at
, Dehra Dun;,his cross examination is still to be done.
Ranbir Singh had also met the Executive Director of the
Railway Board, who recorded a note on 7.4.1939, At that

time, Ranbir Singh had not been examined in the

court and some more witnesseswere also to be examined.
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' The CBI reported and the higher authorities agreed that
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%s the applicant was cépéble of influencing the witnesses,
he shoula be sent out to a place which would be far away
‘from the place of his posting so that hg is not in a
%position to teyrper with the evidence, Shri Ramchandani
éuoted the Vigilance Manual and also Swamy's Compilation
on Suspension and Reinstatement, which allow

;ﬁat the Hgrs. 6f a suspended officer can be changed

?in public interest. He said in app?opriate cirecumstances,

the executive powsr to transfér'the Hgrs. during.

suspension are there.

57, On the other hand,» Shri Mainee said that as

ghri 3anbir Singﬁ héd‘glready been examined at Dehra Dun
ion 18.7.1988 and cross examination was déne iﬁ May, 1989,
:it is pertinent that there was no complaint after 18th
5u1y, 1988. Only after Shri Ranbir'singh was arrested
,Fy the Railway Protection quﬁe. the CBI, as a _interested
?arty, wanted the applican£ to be sent away to Calcutta éo
;hat he is not‘_in a position to defend himself, No other
yitness in the criminal case against the applicant has
éomplained that the applicant has been influencihg them,
except Shri Ranbir Singh after his arrest at Bhiwani.
incidentally, the case ggainst Shri Ranbir Singh has not
§e£ been withdrawn and it shows that there has been undue

. . /

ihterest taken by the CBI arbitrarily and in a mala fide

manner. The senior officers of the Railways have also
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been influenced by the CBI in this case and as the
change of Hgrs. of the applicant is clearly punitive,
the transfer order changing the Hdrs. of the applicant

should be guashed.

8. I have gone through the pleadings and arguments

by the learned counsel on both sides. As far as the
criminal case against the applicant f or accepting bribe

ié concerned, t he case is already pending before a court
and the same will take its own course. The voint to
cdnsider is whether the Railway authorities are justified
in transferring the applican£ and his wife from

Ghaziabad to Célcutta_on Fhé ground tha? he will then

not be able to influence the key'ﬁiﬁnesses ih the criminal
case against him or temper with evidence in that case.

It is seenthat the main witness has already been examined
in the criminal casg and onlv formal witnesses are yet to
appear. The law on transfer is fairly clear now. A
person, who occupies a transferable post, can be transferred
by the competent authority in exigencies of serwvice and
normally, the courts should not interfere with such
transfers. The present cass, hpwever, is somgwhat reculiar
as the applicant has been transferred from Northern Railway
to South Eastern Railway while undgr suspension, on the
grounds that he has been influencing a key witness in the
criminal case pending against the applicant, by getting him

arrested through the R.P.F. It may be true that doctors may
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exercise considerable influence on Government emplovees,
bu£ no strang evidence has been produced before me that

thé applicant has been influencing key witnesses in the

éase against him, speéiallyvvhen he is under suspension

for a long time and is guite far away from Bhiwani to

influence the RPF who would go to the extent of beating

up% Shri Ranbir Singh and implicate him in a theft casg.

I do not want to go intot:hé details as both the criminal:
caée against the applicant and the theft case against shri
Raﬁbir Singh, have not yet been décided. . The Gauhati Bench
oféthis Tribunal has already held that an officer undér
suspension cannot be shifted from thé place where he was
suspended although the facts in‘thét case are quite different.
It is also difficult to accept that thé applicant can have
sucﬁ a great influence on wignesses that he must be shifted
fror':n Ghaziabad to Calcutta, on a different RaJ:.lway, specially
as the witnesses still to be‘examined are of a formal nature
orIfoicérs of the CBI;' It has not been established that the
appiicant has exercised any influence over the witnesses excépt
the &ersion of shri Ranhir éingh, who was arrested in a the ft
case%by the RPF after he had ;lready given his evidence in -
the ériminal cése at Dehra Dun. The transfer of/the applicant
froméGhaziabad to Calcutta, in the circumstances, does not
appegr.to bg'one in exigencies of servicefof in public
interéét and appears to be punitive in nature. In the

circumstances, the transfer ofder of the applicant, transferring

him out of Ghaziabad while under suspension, is quashed. There

will be no order as to costs. ’ v/ét1@-AA¢4%A4QA«n

(B.C. Mathur) 3/ @«F(
Vice-Chairman,




