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The Hon’ble Mr. P, C, J3in , Member (A).

| FreHonbleMn
-
Whether Reporters of local papers may be allowed to see the Judgement ? ‘a"’ S |
" To be referred to the Reporter or not ? _ ‘2: ,
" Whether their Lordships wish to see the fair copy of the Judgemen’; ? :

Ve, -
To be circulated to all Benches of the Tribunal ?

JUDGEMENT .

B wh=

This ié an application under 3Jection 19 of Fhe

Administrative Tribunals Act, 1985, wherein the applicant
who 1is an office; borne on the Haryana cadre of £he Indian
Forest Service and is on deﬁhtation to the Central Sovernmept
w.e.f;'llth OEtonr, 1985 to the post of Deputy Commissioner
(Training), Natiénal'@astelands Development Boardz Ministry
of Environment and ?orests; hés prayed, inter-alia, that '
he be declared as entitled to the pay scélg of Rs,1650~75-1300
vlus Rs,.200 special pay p.m. (revised as Rs.4lOO-125-485O-150--
5300 plus Rs. 400 special pay p.m, with effect from 1.1.86) and
thus fixation of his pay at Hs.15650 plus RS.ZOOvspecial pay
w.e.f, 11.10,.85 to 3L.12.85 and at Rs.4350 plus Rs,400 special

| pay w.e.f, 1.1.86 alongwith annual inc:emental‘benefits
prescribed in the scales.of the post, and'ccnsequ?nt arreiars

of pay. ‘ ‘

| The faqts of the case, in brief, are as under: -

The applicant, an Indian Forest Service Officer (Cadre:

Haryana) was appointed to the post of De

>Puty Commissioner -

el
e
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_(Training) iﬁ the Department of Environment,Forests &
#ildlife w.e.f. 11.10.1985 in the pay scale of 35.1100-1600
plus special vay of Rs.200 per month vide Notification
dated 18.11.1985 (Annexure II to the application). With
effect from 1.1.1986, with the révision of the pay scale,
his pay in the revised scale of Bs.3700 - 5000, was fixed .
at Bs,3700 plus special pay of Rs.400 and raised to Rs,3825
plis special pay of_Rs.4OO per month w.e.f. 1.1,1987 as a
result o% oﬁe increment«(énnexure III to the application).
Vide Office Urder dated 26th November, 1985, he along with
some other officiais,-was transferred from the Depsrtment of
Environment, Forests &iﬂildlife to the National Wasteiands
Development Board (Annexure IV to the application), and is

continuing in the said post since then.

3. The contention of the applicant is that the post of

Debuty.CommiSSione: (Trainiqg) to which he was appointed
w.e.f. 11,10.1985 had been created in the pay scale of
Rs.1650-75-1800 plus special pay cf Rs.200 per month, as
per Order dated 5;12.1983‘(ﬁnnexure VI to the application)
and the existgnce”of the post in the said scale of Rs,1650-75-
1800 continued till it was.revised to Hs.4l00~5300 w.e, f.
1.1.86 on the recommendations c¢f the Fourth Pay Commission.
He, ﬁherefore, clzims that since he has been holding the |
post of Depﬁty Commissicner (Tpaining), which 1is in the
scale of Rs.4100 - 5300 (Revised), his appointment in the
Iower scale of Hs.1100 -~ 1600 plus Bs.200 sbecial pay per
month (revised to Rs.3700 - 5000 plus Rs.400 speciazl pay
from 1,1.1986) is illegal, void, ineffective, ultra-vires,
unconstitutional, arbitrary,_malafide and discriminatory.

According to him, the respondents have been taking work of

.higher responsibilities from him without paying him

remuneration prescribed for the work of the post of the
Deputy Commissioner (Training), which is against the
principies'of natural ju;ticef_He states that his case is
fully covered by rule 9 of the IFS (Pay) Rules, 1968 and

in accordance
Qs

with the instructions of Department of
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Personnel and Training, initial pay in the IFS Selectlon
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Grade is to be fixed at 35.4350/; p.m w.e.f. 1.1.86

and the annual jncrements are to be regulated in accordance
4ith sub=rule (4) of rule 5 of the Kules ibid. The
applicant's representation dated 20.7.1988 (Annexure X

to the application) requesting for fixation of his pay

5t Bs.1650 per menth in the Selection Grade of the IFS

(Rs. L850 -~ 1800 revised to Rs.4l00 - 5300) w.e.f. 11.10.85
was considered, but rejected vide Office sMemorandum

dated 15.2.1989 (Annseure XI to the application).

4, The plea of the respcndents is that the offer of
appcintment contained 3 clear stipulation that the
applicznt will be remunerated in the scale of Bs.1100-1600
olus special pay of Hs.200/- per month and the post was
considered as being equivalent in status and responsibili-
ties to the post of #Assistant Inspeétor Generalof Forests.
The applicant could not have been considered as eligible
for appcintment if the post was to bé declared as equivalend
to the selection grade of the FS as‘officers with 13
years of service were cnly eligible for appointment to the
selection grade. His official status in the LF.S, is
that of senior scale which he continuesto retain. He was
selected for appointment on Central deputation to posts

in the senior. scale of iFS along with other officers

and his was not a case of isolated selection for the post
of Deputy Commissicner (Training) alone. According to the
-respondents, the applicant has not challenged statutory '
provisions under which his pay has been regulated and

in terms of the provisions of the statutory rules, he
‘cannot be allowed pay more than in the scale of the post
to which his post has been declared eguivalent. The
scale of pay of any post not includeds in Schedule-III

to ﬁhe Pay Rules becomes rélevant only in a case where

the said post has not been equated tc. a post included in

the Schedule tc the Pay Rules. In the present case,
(" et
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the post in duestion having been equatedto the post of/

_4-

Assistant Inspector General of Forests, a pcst included

in the Scheduie to the Rules, the scale of pay in which
the post was originally sanctioned becomes jrrelevant toO
the payment of salary to an TS Cfficer holding the post.
5. 1 hava hsard tho applicant in person and ths dlcarncd

copunscl for the recspondents and have also peruscd the

material on rscord of this cast.

16. A post of Doputy Eommission@r.(Training) was created
in the pay scale of Rs.1650=-75-180U+special pay of Re.200/-

aor mgnth vida Ministry of Rgriculture'(nepartmznt of .
‘ N

agriculture & Cooperation) order dated 5¢12.83 (Annoxdra—&)
to the cpplicatione. The applicant was appointed to this
post in the Departmant of Enviorment, Forests & Wwilf Life
epoFs 11.10485 vige Ministry's Notification dated 1841185
(Annoxugzzg} to thc applicatidne. In £he anaorsemenﬁ af
this noﬁiﬁicaticn to cmssh and accounts section, it was
ﬁentionad that the applicant has beoen appointed in tha

pay scale of Rs°11Uu~1éOu+specia; pay aof RS.ZUU/m par
months The applicant was the first appointee to this

oost amo has continued to work therson sinco 111085,
fihis post is not included in scheduie-TI to the Indian
Forest: Service (Pay) Rulas, 1968. Thess facts are not

iﬁ disputese. Tha applicant contends that in sccordance
with those rules, he is antitlad to pay in the scale of
Rs.1650-1800/~+spacial pay of Rs.200/- psr month while

thﬁ rospondants contend that ths applicant has beszn rightly
allowcd under theses rulss pay in the scale of Rs.1100-
1600+spocial pay of Re.200/- per month. For proper
appreciation oF ths rivel contentions,iiule 9 pf tho

Indian Forasts Service {Pay) Rulas, 1568 (herain aftur

to be reforrgd astbé 1968 Ray )Rulcs, is raproducod

belawy:~- .

(W .
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"Bay of membars of the ssrvice appointad to posts
not included in Schzdule III - (1) No member of

the Servics shaoll be appointed to 2 post othsr

than a post spaci?iéd in Schedule III- untess the
State Governmont concarnad in respect of posts
undsr its control or the Csntral Government in
raspact oi posts under its control, as the casc may
be, meke a declaration that the szid post is squi-

valant in status and responsibility to a post speci-

. : tied in the said Schodule.
.
(2) Thz pay av a membar of the Service on appoint-

mont to o post othar than a post sepccificd in
Schedule III shali be the same as he waulg have heen

entitlod to had he bezn appointcd in ths post to

which the said post is declarcd cguivalent.
(3) For the purpose orF this rule 'post other than

[51)

2 Post spescivied in Schooule III' includes g post

U

under a body incorporate or not which is wholly ar
substantially cwuncd or ceontrollag by the Governmesnt.
(4) Notuithstanuing_anything contained in thas
A 4 rulc, tho 5tate Goucrnm_np cuncarnuu.in rgspect art

any posts under ité cantrol; Oor the Central Govornmont
in rospomct of any posts under its controd, My, TOT

, surficient rcasons to po recorded in writing, whesrg
aquation is not bOSSibLC appoint any membar of tha
Service top any shch post without making =« declaration

that the said oost is equivalsnt in status and rege

Ponsibility to a Post specifiad in Schoduls ITI.

(5) A mumber 6f the Service agn appointment.to a
POst roferred to in sub-rule (4), in respzact of whigh

No D2y or scala has hoao

4

A Prescrivbed, shaly Graw such

Tate of pay t atec
ate Pay aB tha 5tate Covernment ip Consultation

I ——
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with the Contral Government in the case of a post
or

undar the control of the State Governmamt,i;s the

Centrol Government in the case of a post under the

control of the Central Govazrnment may, after taking

into account thes naturcs of duties and responsibilities

involved in the -post, dectarminee

(5) a4 member of the Ssrvice an appointment to a post

referrcd to in sub:ruia (4), in rouspect of which any

pay or scaie of pay has baenvpresc:ibed shall drau

where the pay has becn prescribed, the proscribad pay

and whzre « scale of pay has been prescribed, such

rate of pay not exceeding the maxiaum of tho scala as
‘ may be fFixed in this behalf by tho State Government

0r as the case may be by the Central Government.

Provided that the pay 2llowed to an orfvicer under
this subrule and sub-rule {5) shail not at any time
be less than what ho wouid have draun haed he not been

appointed to a post rererrud to in sub-ruls {(4).

7 ?fom a perusal o the chove rule, it is ciear that as

thz post of Doputy Commissicner (Trgining) was not includod

in the schedulec to the 1968 (Pay) Rules,ltha competant
‘authority shouls have éither declared this post tg be cqui-
valent to g post inciuded in the schadule, or should havs
rzcorded the ransons if 4§t thought that souztion or this

post with any post incliuded in the scheduls was not possible.
The rospondent's contontion is thet the past o, Deputy Commission:
(TLgining} Wwas considsrcd equivatent to the post oF AIGF and
the'appLicant was accordingly alloucd Bay in ths scale of
fe.1100-1600/- which is the sonior timo scale vor Indian

Forast Service and to uhich members of the service holding

the post of AIGF warc sntitlod.

Q iem

’

Howsvar, they have not filed




w&th their reply or aroduced ot herwisa  copy of any
d-clarztion undst which the past of Daputy Commissinnar
(Training) might have been declared as cquivalont to

tha post of AIGF, or th2 reasans which might have b=on

im

[

racardoed iIF such o

]

ocluration was not considersd possiblas

fe respongents in tneir reply to the misce

ct

In ract,
application No.2235/783 filed by the applicant have odmittod
that "an exciusiQa and spaciﬁic order of equation™® has
not baoen issucd. fhey;.have¥ stated that ths respondants

. \
haa aniy averred in thoir reply that in terms of dutics
and responsibliﬁies, the post was considarad eguivalent to
the past of AIGF, and in considerstion of this factor,
an appropriate méntian af the pay:scalc woe made in theo
offer of cppointmaent issued to the applicant, It is

Furthor statoed that doolarat agguivalance is imbibed

;_l.

on

[}
-

ct

in. the offsr of appointment issucd to the applicant and

sccepted by hime A copy of tho offer of appointment also
has neither been filed or ﬁroducad;uhmt 18 on record . 1is

the notification of appointiient reierraed to carlicer.

e Ruls 9(1) of tha 1968 (Pay) Rules clearly and
unambiguously stipulates thst no member of the service shall
be appointed to a post other than a post specified in
Scheduls III, unless tha compotent governmsnt meke a
declaration that .. such post 1is squivalent in status

and responsibility to a post specified in thelsaid schedule
The usc of the term d2claraticn in ths sub-rule cannot ba

mean

. . 1 ]
toxen to L only a note ar an order on the file; the

dazclgration has to be in the form of @ rormal order. It
ie clegar that no such declaration has bsen made in this

case. It is not the cass of ths respondents that 1t was

%
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not poesible to make such a declaration. In any case,
eﬁen if the position wae euch, sufficient reasons were
required to be recorded ln writing, No such reasons
have been furnished either with tte reply or otherwise .
Thus prov151ons of sub-rule (6) of rule 9 of the 1968
(Pay) Rules become applicable int&hatccgse and the
appllcant will be deemed to have been entitled to pay
in the scale of the post in which the post had been ‘

created and to which he was appointed.

9 Respondents have laid great emphasis on the point
‘that the duties and resﬁonsibilities of the post of Deputy
'Conmissioner ( Training ) were equivalent to the duties

and responsibilitles of the post of AIGF, which post
carried the scale of Rs. 1100-1600 + special my of Rs.200/-
and which has also been allowed to the applicant on his

" appointment to"that rost, This argument is not sustainable, -
If it wege so, than the post itself could have been created
'in the lower scale, or it could have been down graded before
the appointment to t he post was made{ or even subsequently,
There has been no‘such'action on tﬁe.patt of the
respondents. As late as 10.3.87, the post of Deputy
Commissioner (Training) has been shown in the scale of

Rs. 1650;1800+specia1 ray of Rs. 200 rer month in the

' Schedule to resolution No. f.1-11/76-IFS-I issued by the /
respondent Ministry. This very schedule shows the

post of AIFS in the scale of Rs. 1100-1600 + spec1al pay—
of Rs. 200/- rer month ‘This resolutlon amd the schedule
enclosed thereto have been issued for staffino posts: .,
includlng in the Central deputation quota of the Indian
Forest SerV1ce. The contention of the applicant,

Q,g',,:,-/

contd, s e
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houcver; that the schodule in the annoxure to the resolucion

ibid may be treatsd as s part of schedule III to the 1968 (Pay)
Rules is lsgally untanable; this schedulec is different in its
purpscse and contents from the schedule which is 2 part of the

1968 (Pay) Rulcs. Nonetheoless, thé_resolution ard . the. annaxure

(‘ J-o‘"

Ao }
thersto do 8 that the post of the Deputy Commissioner (Training)

has been censidered higher than the post of AIGF. -

10 Aﬁather paiﬁt on: which tha rsspondents have laid zmphasis
is that as the applicant had not put in 13 years of servica, ho
wzs not entitled to pay in the selection grade of.service, i1a0e,
Rg+1650=-1800. It has been further urgod that the applicant was
ono of the many Dthcf officere drawing pay in the sanior scale

-

of ths servicec for sslection for deputation to the Central Govt

rand thot ho was nat specifically selected for appointmsnt to

the post of Deputy Commissioner {(Training) in the scale of
Rs.1650-1800/~. 1In. view of thz position of the rules ol sady
explaincd above, the process of sclection for deputation to

the Contral Govornment is not rolevant ocven though the applicant
contenliuvns of the respondents

has contradicted thefin his own way. It is, however, truo that
orficers who haud puf in 13 ycaers of service arc eligible for
appointment to ths sloction grade, but this would not wmatter

much in ths case beforo me becausc the post of Deputy Commissionar
{Training) was noﬁ cracted in the selsction grade of the servico,
but in o specitic scals of pay which, as it would appear, hanpsns
to bo the samsz as the sclection grade. fioregver, in the reply,

the respondents have stated that "the posts in tha scals of

R5.1100-1600 ana 1650-180u0"are both in the senior scale of the
indiun Foraest Sorvice .nd iro Interchangeabic. If the posts are

Y
interchangeabls, as statca, nothing prcvented . tha respandents

rrom down grading the post to the scals of Rs.{110U=1600 hefore

Qe
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@ppainting the applicant thereto. It may ,however, be
mentioned hare that interchangaabiliﬁyéb’

rafers. . to the posts mentioned in the schedule to th

1968 (Pay) Rules, and as tho post undar reference was

not included in the schedule, this argument is not wvery
relovoant in this case.

d counsel for tho respondents urg@q’buti nof

v

11 Lﬁarna
@ieaaed—' in the Cguntar raply, that the cpplicaiion was. time=
bared. im visw of thé fact that the applicant was cloiming
reloif wetefe 11410485 put the gpplication haes been filed
on 19.4.89. The applicant drgéd that at the‘time he was
mppoihted to the post, the scale of pay in which the post
had been created Qas not .disclosed by the respondents and

: " v oof |
that he came to:know/fthis only in June, 1988. The applicant

r

- Pirst reprusantéd‘on 16485 'about the change in.his desig—
C g g

nation on 23,5.88 and rapréeantgd on 20.7.88 far his ar;aafs
of pay wegsfe 1141ﬁ-85. His reprgsantatién was replisd to
by O.M. dated 15.2.82 (Ann@xur@k;?'éo the applicaticn)
wherein it is stated that it has been considered carecfully
but it is regrettec that it cannot be agreeddo, Thus ths
limitation im this che. wgu1d3 start runningifrom 1524 89,
In view of the fact th3t~£h@ respandents had entertainsd his
representation and rejected it aftar‘eansideratimn'and not
as being late, this plé& of limitation does not carry muchl

welght, .

12 In pursuance or the recommendaticn of the 4th Central

Foy Commission, pay scals of Rs.110U~1600/- was revised to

R5.3700~-5000 from 14186 +special pay of Rs.200/~ was raised
CGleo. '
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tp Rs.400/= per month. gimilarly, the scale of pay Rs.1650~

A

1800/~ was revisad to H9.41DU~53UU$§%acial pay of Rs.200/=
was 4lso raiscd to Rs.400 per month. The applicant opted
for the révised scale of pay WeBefe Tel1.80. He is cntitled.
“to draQ pey in the scale of Rs.1650—75«180U+special puy of
33;200/“ per manth wezefe 11.10.85 £ill 31.12.85. From

j \tlog o draw pay in the ssals or Rs.4100-
1¢1.86, ho is entitleg to draw pay 0 tha scalo Dl.i 41
T

(€]
[
c
4
6]
kS|
o)
0D
’_l
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125-4650-150-5 pay of Re.400/~ per month.
applicsnt has prayesd that in tho scale of Rs.4100-5300,

- ; P ] : 3 — vt 3 ™~ ™
his initicl pay should ou Fixed at Rse4350/~ and in suppart

4.‘ e = .- LR f
af this contention, ho has filled a Copy of Ministry o
srsonnel, Public Grievences and PoneionsDeptte of Pzrsonnal
o Tpaining) letter dated 4.11.87, ~ddresscd to the Chicf
sicretarics to the Govte of all states (Annexure-IX to tho
applicrtion) yherein for tho reasons given tharecin; 2 duzcision
af ths Govt. of India to Pix tho initial pay of a member of
tha Indian Forest Scrvice . on appointmznt to the sglaection
grade at Rs.4350/- par mantih 570 IS T
! ‘ oo o ‘ -A e E‘;’ B _-. -
convoyed. The backgrounu of tihg geelsion as mentioncd 1m
this lstter is that z membsr of the IFS_idréwS~;PaY at .
k/ Rs.4200/~ in the JAGC a2t the time hc bscomss eligible for
appaintment te the sclzaction grade in the 'scalc of Rs.4100-

5300/~ and as s

T
IJ"
[43]

ch

[

pay ie fixed at Rs.41003/- with Rs.100/-

A

as persanal pay, to be absorbod in ruture increments uniike in ¢

case of promotioh to the selection grada in the caso ot IAS and

1IR3,
Tha prayor of the applicant cannot be asccepted on this
point for the simple roason that his is nmot 2 case of appaointmont
!

to the sclocction grade of the Indizn Forest Service. He would

be untitiec to got his pay fixeo in the sciection grads on his

Gl




eppointment to the selection graée,but not from the

date on which he is allowed pay in the grade which

happens to be the same as the selection g rade.

i3. | In view of the above discussion, the applicetion. is

partly allowed in terms of the following orders/direction52-

(1) Endorsement at Serial No. 5 of the Notification
dated 18.11.85 to the extent it states tmat the
applicant has been appointed in the pay of Rs.1100-
1600+ special pay of RsS.200/- per month is quashed,
» 0.M. dated 15.2.89 by which repr_esentation dated
‘ _ zo.%,ss'of-the applicant was rejected is also quashed
“to the extent it relates to the scale of pay and
pay therein. Matters ‘regarding.residential
accormmodation, telephone, statiqnery, secretarial
assistance etc, are administrétive_mat;ers on which
the competent authorities may take appropriate
decisiqnslin accordance with the rules/orders on
the subject;
(i1) Tre applicant will be enfitled to draw pay -
wee.f. 11.10.85 i1l 31.12.85 in the pre-revised
Scale of Rs, 1§50-75-1800+specia1 bay of Rs.200/-.
wee.f. 1.1.86 he will be entitled to draw pa§ in
the revised scale of gs. 4100-125-4850-150-5300+
special pay ef RS. 400/~ per month. He will not
be entitled to get his pay fixed in the scale of
Rs. 4100-5300 at the s tage of RS. 4350/- per month,
and his pay in the Scale be fixed as per other

relevant rules,

(iii) The arrears of pay and allowances thereon will

be paid to the applicant within 3 months from t he

receipt of a copy of this order-by the respondents.,
14. The application Stands disposed of witrrthe above
directions,- The parties will bear their own costs,

Ueeo
<7
( p.C. JAIﬁq1)‘8[

| ' ) MEMBER (A)
_ = _ .




