CENTRAL AGMINISTRATIVE TRIBUNAL

PRINCIPAL BENCH, NEW DELHI

0.A.N0.85/1989

New Delhi, This the 20h. pay of July 1934

Hon'ble Shri C J Roy, Member{J)

Hon'ble Shri P, T.Thiruvengadam, Member (A)

Shri Juel Kajur
Assistant Commercial Officer/Claims
Northern Rajilway
NDCR Building
New Deglhi,
s oRpplicant
By Shri B § Mainee, Advocate '

Versus

Union of India! Through

1¢ - The Sacretary
Ministry of Railways
Railway Board
Railway Bhawan
Ney Oglhi,

2,  The General Manager
Northsrn Railway
B aroda House
New Dzlhi,
«+.itgspondents
By Shri R L Dhawan, Advocate
ORDER

Hon'ble Shri P.T.Thiruverigadam, Member {A)

1." The applieént belongs to Scheduled Tribe Communitiy,
He was promoted as Asgt Conmermlal DFTlC“P on adhoe

b351s in tne year 1986 and has been continuing as such.

A notlfication was ‘issued on 28.2.87(&nnexure A=2 to OA
listing ﬁhe names of candidateé who are eligible for the
supp lementary seleétion for promoticn to Group Blin the
Transportation{Traffic) and Commercial Department against

75 percent vaganciss and in the enclosed list the applicant

- figures at serial No.B6. The notification mentione . that

@ written test was to be held on 8.,3.87. It is the case

of the applicant that a copy of the notification
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though eﬁdorsed to various offices was not endoresad to the
officar where the applicant was working namely that of
the Supdt claims in New Delhi and that the applicant
came to know of the selection after the written iexaminaticn
hae taken places. Immediately,on 10.3.87 he represented
for an opportunity being given to him for attending the
above test., He made a number of representatioﬁaand singe
no reply was given to him this OA has been filed seeking
the following relizfs: |
(a) Respondents may be directed-to c opsider the
applicant for the said sslsction and for placing
him on the banel as per extant rulss,
“(b)  The impugnéd order datsd 13,3,87 announcing
the results of the selection may be guashed,
2, ARt the time of arguement thé learned counsel for
the apblicant mentioned that he was not pressing the relief
regarding quashing of the panel.
3, The main ground of‘the applicant is that he had not
been advised about the date cf written examination. A copy
of the notification was not endorsed to the of fice in
which he was werking, On 10.3,87 itself he made a
Tepresentation for being given an opportunity -to be
considefad in ths selection and in his representation
he had brought .- out that he had not bsen informed about
the selsction and that sven the notification had not been
addressed to his controlling office. This representation
was forwared on the same date by the Controlliing foicer
and in the forwarding letter ho where it has been stated
that the controlling office had received the noti?ication..
4. The applicant also refers Fo the ceomnunicztiodms
from the Railuay4Ministry to the Northern Kailway dated
Mar 87(Annexure VI, of O}, June 87(4nnexurs YIT of 0A)
and 15.12.,87 letéer(Annexurs A-TD; of DAL_IFrom these

letters from the Railway Ministry it is clear that



.V”J;

)7

e g e
~

g

o
[6)]
[

ig-c was considered by the Reilugy Ministry and

Ci.

repeatedly the Zonal Railuay was asked to hold a

supplementary selection fiox the applicant with due
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consideration against the ST vacancy. In spite of sueh

instructions from Railyay Mimistry the Reiluay: which was

in a hurry to complste the proceedings had issued the'
results of the selecticn on 13.3.87 itself énd did not
take any corrective acticn.

5. It is further argued that in the said selection
there were 3 ST vacancies and the total number. cf Sf

candidétas who wesscalled for selecticn including the

spplicant was only three and depending upon the perfcrmance
. of the applicant he would have been considered for the
émpanelment straightaway had he passed the selection

or would have been considered for"in service trainini"

even if he had failed, - %inu,.éuch a scheme has been

provided for promotiﬁns to reserved community candicates
against the quoté menticned for them, | |

6o _ Thé stand taken by the respondents with regard to
servicq{ﬁgtice en the applicant about selscticn is that

due to'certain orders of this Tribunal 'in some other OA

the process of sslection hacd to be,completed within a fight

time frame énd-accordingly at the fime of issue of notificatidn.
calling for the holding of written test eté an endorsement

was issued to the Perscnal Rsst,to'tha;Chieﬁ:dPBrﬂting Superin-
ﬁéﬁﬂant, dirécfing him tc inform all concerneﬂ on 'Hotline’,

Ihis was . an additional precauticn taken and in the reply

it is stated that it is cwn Firmed bys®A to COPS that

- Supdt Claims where the applicant was working was informed

about the selection.

7. - We are not cunﬁinced that the applicant was duly
informed of the holding of the selection in pursuancs of
the notification dated 28.2.87. The mere statement in

the reply that the controlling officer of the applicant

was informed of the data of selecfion dees not establish
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that the applicant had been/zware of the test. The
< / '/(

notifigation uasAndtgéndoﬁs%E touthe controlling of fice
even though a copy of the notification had beesn issue&

to large number of coffices. We also note ﬁhat the applicant
immediafely reported on 10.3.87 and hié representatian

was duly forwarded by the controlling officer on the

same déte and in the forwarding letter the controlling
‘officer has not taken the stand tﬁat he'had advised

the applicant about the selection. Né where in the

reply it has been brought out that the controlling officer
specifically adviséd the spplicant about the date of
selection. We alsc do nbt'see as to why the épplicant
would not have appeared in the written t est on 8,3.67

had be been informed rEerdlng the date of the test.

The appllcant would have been aware that he was one

of the 3 8T candidates to be ccnsidercd for the 3 vacancies
reserved for STs and as per his undepstanding he had to

be necesssrily considered for empanelment or for

'in service training' Under the circumstanees we have

/on the basis
to proceed&fhat the appllcant was not informed UF the

contents of the notificationcated 28.2.87 and thus

denied the opportunlty to appear in the written test

held on 8.3.87. ‘

8. The next issue that arises is what would be the
consequence if notice rsgarding written test was not given
to the applicant. It ié not necessary to go into the
exchange of communications between the Railway Ministry

and Zoﬁai Railuéy.and fthe tc reason as to why a supp lementary
test in favour of the applicant was riot held despite advice
from the Pailway Board repeatedly to hold such a test.

The respondente have takmw?tZEand that the applicant Hag .
appeared in the subseqoent selecticn For Asst Ccmmercldl

Supdt(ACS)l.ethgwrltten test for which was hald in July 87

and results announced in July 89 but the applicant failed
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in the same. It is the stend of the respondents that
in view of the failure of the applicant in the next
selection thé question of giving him the benefit of
consideraticn in the earlier selection would not arise.

_ comcluded : ‘
We have already.iijgfthat the applicant had bsen
denied the benefit of appearing in the selection held
as'per notification dated 28.2.87 in vieu of non‘advige
to the applicént. Hencththbenefiﬁ of the performance
of the applicant in the very next selection should atdeast
be esxtended to him with reference tc the éarlier selecticn.
Such a prcocedure is followed whenewer. there isan
administrative error.
9, The next aspect tc be considered is whether by
extending tha benefit of performance of the applicant
in the written test held in July 87 in the next sslettion
to the written.test held in Mar 87 the applicant in any uay
gets an advéntage. The learned counsel For'tée applicant
steted that feor proemoticn to the post of ACS .the |
inétructicns with regard to non safety categories applies.
augﬁ.instruqtions provides for reserved community candidates
being given special consideration. If bime they pass the
selecticn a&s per acceptable .standards they gét emp ahe ilad:
and in case they do not come up toc the acceptable standards
-the best amongst the failed Frémtﬁ@ee candidates-s éhould
be considered against the guota reserved for them and such
candidates should be sentéggf'in service' training. Thereafter
depending apon the performance:during the 'in service'
training which ié ?o be conducted in the higher posts on
adhoc promotion they should be considered for émpanelment.
It is the case of the applicant that in the selection
initiated in Feb 87 tﬁare were three vacancies reserved
Fof ST candidatesg and in the éligibls list of céndidates

called for the written examination there was totally only

ees 87/
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3 ST candidates and hepce the applicanf had a right to

be considered for in sarvice training and further
empanelment depending upon the performance during the

in service training as ad hoc ACS, : :

180,  This argument was hotly contested by the learned
counsal For t he raspondnnts stat ing thdt ‘the selection
initiated in Feb 87 was @ combined one for Traffic
and‘COmmBICial Departments «nd as per relevant circulars

of the Railway Ministry, traffic department is included

in thé ééfety category and for safety category selection
concessicns quoted by the ébplicant are not avajlable,
However we noted that in the notification duted 28-2-87

it has Been indicated that in the wuritten test to bs held

on 8-7-87 thére would be separate examination for trans-
portaﬁion department and qomhercial department, On our
specific quary and after taking time for instructicns the
learned c0unsei For’the resbonda1ts‘confirmed across the'bér
éhét candidateS 6a1led for the relevant selection

hadl optlun to appear in either the transportation or
commercial papé?gijwde also Flnd From the final llst of
selectad candidates 188ued on 13=3- 87 some of the candidates

have been shown as fit for operating and commer01al, some

have been shown as fit for commercial cnly and some have

. been shown as fit for operating only, The Railuay Baard

circular No.82/E(SET)41/6 dated 15~11-83' classifies only
traffic daﬁartmént and some other departments as coming under
safety category., The commercial department is nct shoun as
coming under safety category. - WUe are not convinced that if
éombined éelection is held for tra?fic and commercial the
entire selection should be deemed as if being conducted for
safety category. _The basie facts that the candldates are

allowed to appear only.in commercial catagoiies or

only in transport categories or bothc ategories
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if they so choose and aléa the further ampanelments
~sepdrately for commercial .nd separately Fof bparating
anﬁ separateiy for Opgrafing and commercial would /
indicate that for operating categury mcre rigid
stipulations which go with safaty quldellnes could
be,applied and for commercial category relaxat ions
envlsaged for non safesty Cdtegory can be applied. No
‘spec1flc redasonsas to why different conSLderatlons |
could not be shown for commercial category hays been
brought ﬁut by the respondents,: It has béen stated
thdt_subgeQUant selectiuns-Have'been bifurcated
between the twc departments. Under the circumstances
we are cbnvincad that the benefit of best amongst

‘the failed scheme as applicsble to non.safety categories

|
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should haye been extended to the applicant vis a vis that
sélection initiated vide notificaticn dated 28-2-87,

Ve hava alreddy held that the performance of the

appllcdnt in the latsr selectlun for which the written

test was held in 3uly 87 should. be taken as the performance
of the applicant with refersnce to the earlier selection,
Even if the applicant had Failed in the secund test .

and he had not éome up to the minimum standard he
'qannof be deniedthe benefit of considefation of

in service training scﬁemé. At this stags the
respondents stated across the bar that the applicant

has already been put to in service traihing during
'\25m11-93 t0v24;5-94 based on his performance in a

later selection hzld during 1991-92.
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11. Accordingly we direct that the applicant

: an
should be included im the pansel issuegf%~.3.87( Ahnexure

. . . v ow)?
1 to DA) if he is found fit for inclusion in Gfaée B

A
Panel at the end of the in service training which

is stated to have been conducted during 25.11.93 to
24,5.94 and the results of which ars awaited. The

OA is disposed of accordingly. No costs,
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(P T, THIRUVENGADAN) (C.2.ROY)
Member{&) ‘ Member{3)
LCP



