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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL @
NEW DELHI A

0.A. No. 847/89

AXKX . 199'_
DATE OF DECISION_ 2/-2- /997

Gopi Chand - Petitioner

Shri T.C. Agarwal Advocate for the Petitioner(s) .

Uni f 1 dYersus ‘

nion of india Respondent

None Advocate for the Respondent(s)
CORAM
e

The Hon’ble Mr. Justice Amitav Banerji, Chairman,
The Hon’ble Mr. 1,K, Rasgotra, Member(A),

' 1. Whether Reporters of local papers may be allowed to see the Judgement ? S
2s_ To be referred to the Reporter or not ?

3. \W.hether their Lordships wish to see the fair copy of the Judgement 7.~

4, W.B'e‘_ther 1t needs to be circulated to other Benches of the Tribunal ? e

Uy g

(AMITAV BANERJII)
CHAIRMAN
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. CENTRAL ADMINISTRATIVE TRIBUNAL

PRINCIPAL BENCH
NEW DELHI.

REGN.NS. O.A, B47/89. DATE GF DECISION: 2/-2-9]
Sﬁri Gepi Chand, ees Applicant,
: Versus

Unien ef Indis, <. Respondents,

CORAM: ' THE HON'BLE MR, JUSTICE AMITAV BANERJII, CHAIRMAN,
" THE HON'BLE MR, I.K, RASGOTHA, MEMBER(A),

For the Applicsnt, o eee Ohri T.C. Agarual,
: ' ' - Counsel,
Fbr the Respondents, eses None,

(Judgement of the Bench deljvered by
Hon'ble Mr, Justice Amitav Banerji,
- Chairman) : L

fhis Applicaticn has been filed by Shri Gepi

' Chand; thes applicant, who claime to be the senicr mest

Assistant Editor in the Films Divisien situated at
24-Dr: Deshmukh Road, Bombay, He h;s prayed that the
respeﬁdents may be directed to treat the applicaétfe
date éf regular appointment a; Assistant Editor u,e,f.
14th, ﬁaréh, 1978 and he be giQen 2ll conseguentiel
benefits,
%h; applicant has statéd the falléuing facts

in hi% A,z |

| He joined the civil pest of a peon in the Films

Divisien en 28,11,1968, -There is a provisien in the
| o
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Recruitment Rules for prometien ef Greup'D' employees,
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whe have tuq years service with no conditien sf ags etc,
A regulér vacancy of Assistant Editor was available in
1978, %he appiicant wvas appointed éftef g test and
selectién by the Departmental Premctien CEmmittee(D.P.C.)
w.e.f. 14th March, 1978, The applicant states that the
appoint%ent was termed as ad hec, His work had been
highly ;ppreciated.‘ However, the gpplicant wess made to
sit in'£he departmental sxaminatien in 1986, ’Qa passed
the dap%rtmentai.axaminatimn. Ha.was declared as ragulaf
u.e.F.§15;9.1986‘in the pest o% Asgistant Editor, altheugh
he uasfholding.the same pest on régular basis selected
thrmugé D.P,C, He was alleued te cress Efficiency Bar
w.aﬂf.i1.3.1988, but his probatien had net besn terminated,
The‘seéicrity list of Assistent Ed;tors was c;rculated vide
the order dated 28,9,1988 (Amnexure A-5), An.objection was
filed éy_the applicant, The senicrity list, according to
the applicant, was against rules because he had been shown
<atfa v;fy junier positicn ignoring the service rendered by
him frém 14,3,1978, He claimed that he was the senior
most A;sistant Editor. He, therefore, approached the
Tribup%l'and prayed for the reliefs, which haQe been
mentio;ed above,

IE'reply by thé respondenfs, it was stated that the
seniority list of Assistant Editor (Grade I1) as on 31.8,1988

.j. ‘ s
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was cichLAteé by the office circular dated 25.9.1gee_and

was duly seen'and accepted by the applicant on 24.10.88 without
any objecéion. The asllegatiomsof the gpplicant that he was
promoted éhrough D.,P.C. and that he'was the seniocr most Asstt,
Editor (Ggade-II), were incorrect as being baseless, The
'Eorract féct was that the applicent was holding the post of
AssistantiEditor (Grede-11) on gd hog basis from 14,3,78 to
14,9,86, fHe was alsc not the seniog‘most Aséistant ﬁditor
(Grade-I11), The post of Assistant Editer (Grede-11) had

to be filled 25% by promotion and 75% by direct recruitment,
It was sgated that the applicant uas\appointgd to the post

of Assisggnt Editor (Grade-II) on ad hog basis w.e.f. 14,3.197
against #he prchotion quota vacaﬁcy and not on fegular basis
on the récommendations of the D.,P,C., He uas appoiﬁted-on
_g,ggg‘bésis because'és‘paf the préscribed Recruitment Rules
for the éssigtant'Editar (Grade-II) in vogue at that time,

THe applécant had the educational qualification and experience
for the post, but had ndt passed the departmental test, as no
such te§} was held for the éligible Group'D' employees till
that tiﬁé. A simple departmental test was held in August,
1686, ﬁis appointment as Assistznt Editop(Grade—II) was
-against the hromotion quota vacancy and not on regular'basis
on thergecommendations of the D,P,C.. It was alsc stated

that th; applicent worked on ad hoc basis from 14,3,78 to

- as i
14.9.86gand/the ad hoc service does not ccunt for regular

D



-4 -

-

appointﬁent,gauch a period cannot be teken into agcount
~while Fixing his seniority. The prayer that the applicant's
ad hoe gerv1ce from 14 3. 78 tc 14,9.86 be trsated as
regulag;had no merits and was liable to be rejected.

Le;rned counBEI‘for the applicant Shri T.C. Agarveal

.reFerred to tuo decisions STATE OF NAHAEASHTEA VS, JAGAN-

NATH ACHYUT KARANDIKAR(SQ) (1989(10)ATC 593) and K, sxvn

REDDY & cas. Vs, STATE_OF A.P, & ORS,. (1988(3)SL3(SC)71)

-He urgad that the Recruitment Rules had not been followed

i

in this case and the applicant hﬂd not been given place
7

and direct recruit occupied hxs place. None apﬁaared

fur-thé respondents,

In the case of STATE OF MAHARASHTRA VS, JAGANNATH

ACHYgT;KARAQD;KARLSUPRA)§ it appears ~tﬁat

Responéents 1;t9~8 were Assistant Secretaries/Ssection
.foiéeés/éuperintendgnts in diffarentldepartments of the
Governﬁapt of Maharashtre, -Tha State Go?ernment prescribed
deaartéeﬁtél examinationé as a candition precgdent'for
Proﬁot&on to the cadre of Superintendents, 'Thé examinatisns
Qere’réQuired te be‘coﬁducted gvery year, and the offiéig;s
havé'té pess within the stipulated period. ~Those who could
not dq?éo vould lose their.seniority,'but they would be

‘promotéd as and when they qualify themselves, . The

Government for some reason or the other ceculd not hold

the examinations every yesr and in particular in years
’ j

%
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1968, 1969 and 1970, The ;§vernment, however, did net
bass any order exterding the périoﬂ prescribed for pasging
the examinations, nbr promoted the éeniors subjsct to,their‘
passing the-examination.v In the cadre of Sumerintendents,'
however,>tha Government reviseq the seniority list so as
to reflect the rankings in the lower cadre irrespective of
the date of promotion, Tﬁe validity'of the revision of
ssni;rity uas>challenge¢ before‘tha High Ccurt, The High
Court conceded the power to the government to reléx tﬁe
rules relating to pa;sing of the examination in case of
hardship; but refusac to recognise the powsr of the government
to give seniority to those, who could not pass the examinmation
;ithin the time schedule, The High Court wss of thé opirnion
thai without specific orders of the governmanf relaxing the
conditions of the rules, the persons could nect be given
seniority for 'Late Passing'., The decision referred to the
1955,1962 and 1970 Rules, It was contended by the respondents
that the provise to Rule 3 did not antitle)the céndidate to
'get his legitimate seniority, if he did not pass the exami-~
nation at the end of nine year's service. He relied upon
Rule 2 of the 1962 Rules which steted that the candidate
whe did not pass the examination within nine‘;ears"service
would lose his seniority to all tho#s candidates who passed

the examination earlier, It was urged that the provisec was

s
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only to Rule 3 and not to Rule 2 and the govermnment has
no‘pcuer to restore tha.séniority oF‘a perscn who has
lost it by the 099¥aticﬁ of Rule 2, Their Lordships held

, to construction of Rules
that this emounted/which form part of the scheme pres-
cribing a conditién'of pfomofion. The rules of preomotion
were well settled, ’These rules are to Qe harmoniously
construed, It wes observed that if an examination is
not held in any year, Rule 2 csnnot 6parete to the prejudice

‘6f a person, who has not exhausted all his chances, The

pérson whe has not exhausted the available chances to

' appear in the examination cannot be denied of his seniority,

It would be unjust, unreasocnable and arbitrary t§ penalise
a person for the default of the government to hold the
Bxamination every ysar, That does not also appear to be
the intent or purpose of ihe 1862 Rules,

Learned counsel relied on thé above observastion,
Their Lordships also held that the power to relax the
conditions of the rulgs to avoid undue hardship‘in any case
or class of cases cannot now be gainsaid, and allowved the
appeals,

We do not- find the facts in the above Case are at
pari materia with the Faéts of the present case, Thers

is no such Rule in the present cese as in Ruie 2 and 3 of

the Mzharashtra Governrent Subordinate Service RulesA The

o .
nNly point which was Preéssed is that if examination is pot

held i
in any year, Ryle ? canrot operate to the Brejudice of

8 person, whe h

@s not exhausted a3} his chances There
‘ . as

3
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nc limit of chances in the present case. Ccnsequently,

the principles would not be applicable to the present

case, Learned counsel for the applicant then contended

that the decision in the case of K. SIVA REDDY & ORS.
(Supra)éis applicable to the facts of the present case,

In this case, the ouestion was in respect of recruitment

énd seniority, meking of ;egular;sation of promotess retros-
pectively éppointed against the guota of direct recruit.

The court held while examining the legality that when the
State éévernmént éy rules d;ly framed ﬁrescribed the ﬁethod
of recruitment, it had the obligation to comply with it.
\The Court, houever, directed to confine promotees with their
quota af 1east from 1982 and the regularisation of promo- -
teés-ofithe year 1972 to 1975 held nof to be disturbed at
this point of.time.' In other words, the point taken uas
that uhen‘the rules prescribed the method«bf recruitmenf,

it had ‘the obligation to comply with it. |

/

'in the present case, the applicant was promoted on
ad hoc basis and not in a regular vacancy. He was made
6FFicia£ing in an ad hoc capacity in 1978.. He continued
as such till 1986 when he was regularised in officiating
‘capacity as against a regular post, The respondents claimed
that he_uoula be deemed to be regular from 15.9.1986 and

he was not enfitlad to claim his seniority from 1978, It

would be relevant to refer to Clsuses (A), its corollary

and (8) of the case THE DIRECT RECRUIT CLASS II ENGINEERING

%
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OFF ICERS® ASSOCIATION & ORS. Vs, STATE GOF MAHARASHTRA_& ORS.

(3T 1990(2) S.C. 264)¢

w(pn) Once an incumbent is appointed to a post according
to rule, his seniority has to be counted from the
date of his appointment and not according to the date
of his confirmation. '
The corbllary of the above rule is that uhere
the ipitial appointment is only ad hoc and not
according to rules and made as a stop-gap arrangement,
the officiation in such post cannot be taken into

account for considering the seniority.

(B) 1f ths initial appointment is not made by
following the procedure l1aid douwn by the rules but -
the appointee continues in the post uninterruptedly
till the regularisation of'his service in accordance
with the rulés, the period of officiating service will

be counted®,

The Suprems CourtAhas clearly'laid down that only
such appﬁintments would be taken into consideration which
come under Clause ‘A' and 13' byt not the corollary of’
Clause;A'. The applicant's~qase falls in the cétegory of
corcllary of Clause'A', His was an ad hog appoiatment and
in an oFFic;ating-capacity made uithout following the rules,

‘The assertion of the applicant that he was selected by the
is
D.P.C., after a test/stoutly - denied by the respondents, The

Annexure A-3 dated 15,9.1986 states:

"The following candidates have beén declared
successful in the departmental examination for
promotion to the post of Asstk. Editbr (Gr,11)
held on 1%th, 20th and 21st of August, 1986,
Their names are indicated below in the order of
merit secured by them:

2, XXXXXXXXXXXX

3. Shri Gopichand, Rsstt, Edi |
. . Edit G
Films Division. New D8lhi, ot {Gr, I1) (Ad=hoc)

4 to 9, x x X X X X X X X X X X
(3dé- X X X X
Asstt Aﬁgssuggézﬂﬂ_ﬁ 9
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It is,.thereforé, evident from the above that he
was selected for the post of Assistant Editor(Grade=-11)
after the depa;tmental examinatien on 15,9,1986, That,
would be the material date for computing his seniority,

We are, thersfore, of thé view that the applicant
has not begn able to make out a case- for the reliefs
prayed for by him,

In vieu ofithe above, the 0,A, fails and is

dismissed and there will be no order as to costs,

(I.K, RASGOTRA) (AMITAV BANERJI)
MEMBER (A) CHAIRMAN




