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~11.8.1969 anad was promoted to the rank of A,C, L0, Grade I (G)

- on 28.2.1 e
2.1981. He was removed from service. by an order of J01nt
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Whether Reporteré of local papers may be allowed to see the Judgement ? 6 3

To be referred to the Reporter or not ? : ‘b‘fi .

Whether their Lordships wish to see the fair copy of the Judgement ? Na.

To be circulated to all Benches of the Tribunal ? s y
JUDGEMENT

| In this application under Section lé of the Administra-
tive Tribunals Act, 1985, the applicant who is posted as 1551stdnt
Central Intelllgence Officer (for short, A, C, I, U ) Grade II (G)
in the Intelligence Bureau, Mlnlstry of Home Affairs, Governnent
of India, has prayed for a d1rect1on for fixing up his pay at
Rs.2900/~, i.e., at the maximum of the revised pay scale for the
post of A,C,. 1,0, urade II(G) in pursuance of the order at
Annexure A=l, He has also prayed for a dlrectlon for payment

of d
ue interest on the arrears of diff erence of pay after fixation

of pay as above,
2 . ief act .
: Brief fects of the cise, which are relevant to the

reliefs prayed for in tﬂlb appllcatlon, are that the aPDllCdnt

JOlned the Intellljeqce Bureau as A,C, 10O, urade II (G) on
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the Revising Authority, vide order dated 9,12.1985 (Annexure-l
to the counter-reply) reinstated him in the reduced rank of
A.C. LU, Grade-II and posted him at Aizawl. On reinstatement,
his pay in the reduced rank was directed to be fixed at the
maximum of the pay scale of Rs.425 - 600, i.e., at Ks.600/=.
He did not report for duty at Aizawl, but filed an application
in the Central Administrative Tribunal against the order of
removal from service as alsc against the order reinstating
him in the reduced rank of A,C, L.\, 3rade-II, The Patna
Bench of the Central Administrative Tribunal, while setting
dside the revision order daﬁed 9.12.1985 remanded back the
case to the Revising Authority for passing a fresh order

. after giving a'personal hearing and considering the material
on record. In pursuance of this direction of the Central
Administrative Tribunal, the Revising Authority (DlrecLor,
Intelligence Bureau) granted a personal hearing to the
applicant on 12/13-5-1988 and passed an order (Annexure A=l -
to the application) modifying the penalty of removal from
service to‘reduction te the lower rank cof A.C, 1,0, Grade-1II
with effect from the date he reported for duty at the 1.B.,
Headquarters, New uelhi, His pay was ordered tc be fixed
"at the maximum of the pay scale of ACK-II(3)"™, .ithout
any prejudice to his claims and czses, the applicant joined

a duty et LB. Headquarters, New selhi on 17.11.1988, vide his
joiningy report (Annexure A2 to the application).
3. The case of'thé applicant is that the final order
passed by the Revising Authority on 7.11.1988 directed his
pay to be fixed at the maximum of the pay scale of A,C, 1,0, -II
(3) from the date he reported for duty at IB Hqrs., New Delnhi,
The pay scale for the _Post of A.C, I, Grade-IIL on that date
was Rs.1640 -~ 2900 and, therefore, he is entitled to draw
pay at the rate of Rs.2900/~ per montﬁ plus allowances
admissible thereon with effect from 17.11.1988. The
respondents, however, provisicnally fixed his pay at
Rs,1880/- with effect from 17.11.1988 vide Office Order

dated 15,11, 88,
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(Annexure A-3 to the applicatioh) challenging the provisional‘
fixation of.his~pay at Rs.1880/- and prayed for that his pay
be fixed at Rs.,2900/-., Vide Memorandum daﬁed 4,4.1989,
he was informed that his request is not tenable and that
fofmal.orders regarding fixation of pay on regular basis in
the }:ank of ACIO-II (G) will follow. He has pleaded that he
is entitled to a pay of Rs.2900/- with effect.from 17.11.88
because that was the maximum of the pay for the post on the
date he reported for dufy on reinstatement; his joining report
expressly stated Bs.2900/- at the maximum of the pay scale and
his_joining report was accep ted by the respondents and no
objection was taken; the respondents haVihg offered the
maximum of the pay scale of the post and the applicant
haviny accep ted the same and he having specifica}ly stated
the amount in His joining report, the respondents are under
contradtual obligation for specific performance of the
contract; and on reduction in rank, the employee is given
the maximum of fhe pay scale of the reduced rank.
4, The case of the respondents is that in the initial
order dated 9.12,1985 Dabsed by the Revising thhorlty, it
was specwflcdlly stated that on relnstatement, the pay of the
applicant would be fixed at the maximum l.e., Bs.600/~ in
the'pay scale of Rs.425 - 600, and that the final order
passed by the hev151ng Authority on 7.11.1988 is in
continuation of the earlier order. It is also pleaded that
in the final order, the punishment of removal from service
imposed on the applicant has ‘been modified to reduction to
the lower post and if the applicant had joined at Aizawl in
pursuance of the first order passed by the hev151ng Authority
on 9.12,1985, his pay would have been fixed at Rs.600/-, It
is further pleaded that the applicant's Teinstatement in
the reduced 'rank being not as a conéequence of either his
total exoneration or due to lacuna or flaw in tﬂe departmental

Proceedings but only as a result of a lenient view taken by

‘the competent authority, he had no legal or moral right to
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claim the pay to which he would not have been entitled, had
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there been no penalty imposed on him. It is specifically
pleaded that the pay of Shri R.A, Dass, A,C, 1.0, Grade-I,
who is immediate sepior to the applicant in the seniority
list of A,C, LU, Grade-II has been fixed at Rs,2300/- with
effect,from 1.1.1986 in the revised scale {(after prcmotion)
snd the pay of the applicant has, therefore, been fixed
correctly at 35.1880/-, which 1is the corresponding stage

of the maximum of the pre-revised scale (Rs,5600/-).

5. I have carefully gone throush the pleadings of

the case and have alsc heard the learﬁed counsel for the
parties. The applicant was removed from service‘with effect
from 12,3,85 and was reinstated with effect from 17.11.88.
No orders are shown tc have been passed by the respondents
for the treatment of the period from 13.3.85 to 15.11.88

and 1t is not known whether this period is going to be
treated as period spent on duty and, if so, for what purpcse.
In the absence of such crders,.it is not possible for the
Tribunal tc arrive at a correct fixation of the pay to

which the applicant may be entitled on his reinststement

on the reduced rank of A,C, 1,0, 3rade 1I (&),

6. The documents filed in this case show that the pay
of Rs.1880/- allowed to the applicant with effect from
17.11.88 is cn a provisional basis and no formal orders

for regular fixation »f his pay have been produced before me.
It would probably be done after passing orders under the

relevant rules about treatment of the period of absence

from duty referred to in the Preceding para.

7. The main guestion for adjudication in this case

is as to whether the applicant is sutomatically entitled to

Pay in the revised scale of Rs,1640 - 2900, which came "into

effect for the post of A.C, IO

. Grade~II in the Intellijence
B

ureau with effect fron l.l.i986. Since the applicant was

not in service on that date, he is prima=facie not entitled

automatically to fixation of Pay in the revised scale of pay.
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Proviso to Rule 5 of the Central Civil services (Fevised

Pay) Rules, 1986 prcvides for an option. Rule 6 (1) provides
that the option shall be exercised in writing in the form
prescribed for the purpose so as to reach thelpreseribed
authority within three monthe of the date of publication

of these rules. Proviso (11) of Rule 6 provides that

where a Government servant is under suspension on the lst

day of Janﬁary, 1986, the option may be'exercised within
three months of the date of his return to his duty if that
date 1is. later thdn the date prescr1bed in this sub=rule.
Note 1 below hule 6 provides -that persons whose services
Nere termlnated on or after the lst January, 1986 and who could
& not exercise the option within the prescribed time limit,
on account of death, discharge on the expiry of the sanctioned
posts, resignation, diemissal or discharge on disciplinary
_grounds, are entitled to the benefits of this rule. Thoujh
no spe¢ific provision appears to exist in regard to cases'
in w#hich the applicant is placed, vet on the analogy of the
provision cited abwe and also -due to the fact that the
apeclicant was not in service on 1.1.1986, I am of the view
that the revised pay scale which came into effect from
1.1.1986 will not automatically apply to the‘appliqant unless
- a specific order is passed by £he competent authority and |
after consideraticn of his option exercised by him, if any,
extending the benefit of the revised scale to him.
8. The final order Da:sed by the Rev131ng Authority
on 7.11.1988 cannot be said to be in cUntlnuatlon of the
earlier order passed by the Revising Authority on 19.12.85,
However, the operating part of the two orders is virtually
.thetsame, vie.,'the applicant was ordered to be reduced to
the lower post of A.C, LO. Grade—-II and his pay was to be
~fixed~with'effect from the date he resumed duty on reinstate-

ment, at the maximum of the pay scale of the reduced post.

In the order dated 19.12,1985, the scale of the reduced post
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and thé maximum cf the pay in that scale is also mentioned.
In the order dated 7.11.1988, neither the sczle is mentioned
nor the maximum of that scale is‘méntioned, In view of
what has been said by me in the preceding para, it cannot,
therefore, be accepted that the order dated 7.1l,1988
vrovided for a pay of Hs.2900/=, the maximum of the
revised scale of pay, from the date the applicént resumed
duty on 17,11,1988.
9. The.respondents have-specifically stated in -
theilr counter reply that the oificer imﬁediatd.y senior .
to the apolicant in the seniority list of A.C. L0, Grade-II -
has.been allowed the pay of Rs.2300/- with effect from
1.1.1986 in the revised scale of pay. It is also clear
that this senior officer is already promoted as #.C.I1,0,
srade-I, If the applicant's claim is accepted, it would
mean that he would be allowed to draw a higher pay thzan %
what is adnissible under the rules-to a number of his
seniors. This would be against all principles of equity and
harmonious construction of rules and orders, all the more so,
when it is not in dispute that the applicant has been awarded
penalty of reduction in rank in disciplinary §roceedings. These
facts have not been disputed by the applicant. It may ‘be noted
that no rejoinder has been filed 1in this case by the applicant.
10. The contention of the apglicant in regard io a contract
having been ehtered into after the final order was passed by
the Revising Authority on 7.11.88 is not tenable. The operating
part of the order dated 7.11.88 cannot be legally treated as an
offer and, therefore, the question of its acceptance does not
arise. Further, there is no element of ;cnnsideration' in the
so-called contract. |
11, In view of the above discussion, I see no merit

in this application, wnich is hereby rejected. Parties will .

.
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bear their own costs.,



