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The applicant, who was posted as a Sallled Caroenter»
in e scale of Rs.950-1500 under G.E. (North), Meerut Cantt.
(feSpondent No.4) was sromoted to the post of Carpenter HS-II
in the scale of Rs 1200-1800 with effect from 1.2.1988 pursuant
to the retirement of one Shri Masum Ali, Carpenter HS-II on
31.l.i988 (Annexure A=2), However, vide.impugned order dated
26.4.1988.passed by G.E. V(N), Meerut c:an*;t. » the above promotior
order of the-applicant was withheid tilL further orders. The
applicant has filed this application under Section 19 of the
AdministrdtiveATribunals Act, 1985, assailing_the above impugnec
order dated 26.4.1988, He has préyed‘that the impugned order
at Anmnexure A=-2 be quashed being void ab-initio and that the
respondents be directed to restore promotion as. per Annexure
A=2 from the date speCified tﬁeréin-with all consequential .
benefits and arrears with interest at 14 p.m. calculated at ha]

yearly interval. 'As an interim order, a Bench of this Tribunal

| had ordered on l.8, 1989 that appointment to the post of

Carpenter HS urade II-nade by the respondents in the megnwhile -

‘would be subgect to the dec1510n of thls appllcatvon and the

concerned appointees may be 1nformed accordmgly°

2. Respondents have contestod this appllcation by fllug
a return and the appllcant has fll@d a rejoinder thereto. Ve
have carefully perused the material on record and also heard

the learned gounsel fq? the parties.
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3. ~ The applicant's case, in brief, is that he joined
directly as_Carpenter on 19.9.1958 after obta ining the
qualification from ITL He was called upon to pass thg
prescribed 'Trade' Test for a higher post of Cabinet Maker and
he passed the same on-17.9.85% and, as such, became eligible
for promotion to the higher post and he should have been
promoted to the post of Cabinet Maker, but was not promoted.
The posts of Carpenter and Cabinet Maker were merged in 1985
ar;d, as such, he was again called upon in 1987 to subject ;
himself tb the Trade Test for Carpenter H.S. II in the scale
of Rs.l200-1800, which also he passed on 5.3.87 and thus
became elig>ible for the higher post of Carpenter H.3. IL
A"D.P.C. meet ing was conc:lucted by Arespondent No.3 in 1988
for pro_mot ion to the post of Carpenter H.S. II to fill up
the existinq vacancies and he was selected. Thereafter, he
was promoted vide orders dated _1.8 4,1988 (Annexure A=2). He
has also contended that he actua'lly'took charge of the
promotion post. He assé ils the withhold ing of his promot ion
on the grounds that the same could not be withheld without
any show cause notice or by a no\n.»speak ing order, as the same
is violative of the principles of natural justice. I is a1so
pleaded that withhold § ing of promot ion is arb itrary and
motuated wlth a view to accom.nodatlng‘an ineligible and

unqualified person who is a Trade Union official.

4, - The case of the respondents, in brief, is tnat as

- a result of introduction of 3 grade structure, 20% vacan01es

as. on l5alO 84 were requ]red to be filled only on the basis %
of ‘seniority without the requ 1rement of passing the Trade Test.
Over and above 20%, 15% posts were required to be filled by :

promotion as H3 II as on 15.10.84 su_bject to passing of the

~trade test after ava iling two -chances in the trade test by

skilled workers. It is, therefore, contended that as a

senior candidate was not given second chance, there was no
other alternative but to withhold the p-romot ion of a junior -
candidate and by doing so, no injustice or unfairness haé been
done to the applicant. |

Q‘_J../B
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5, The facts relat ing to paasmg of the trade test

b{ the appllcant his empanelment forthe post of Carpenter

HS II and 1ssue of orders of his promotion are not in dispute.
It also cannot be dlaouted that the Jmpugned order at Annexure
A=l does not state any reasons for w1thhold/tg,he promot ion.
Further, the applicant's represen'tatlons, dated 2.5.1988
(Annexure A-3), dated 20.._6.1988l(r"\nnexure’ A~4) and dated
20.9.1988 (Annexure A=3) were ‘not replied to. ‘The only po :'rn“t
wh :i.cﬁ rema ins for consideration, thus, is whether the
applicant, who had been duly promoted,. could be denied the
promotiod eimply on the gfound that two other persons who

are stated to be senior to the.applicant in the feeder cadr.e
had failed in the first chance to qualify in the trade test
“and had not -been given the second chance before the D.P.C.
met and theapplicant was empanelled and later on promoted.
The ecounter reply of fhe respoxh'xdents,‘as already stated above,
states that 15% of the vacancies in the cadre of Carpenter

HS IIwere to be filled up on the basis of qualifying in the
trade test. This being the condition precedent for eligibilits
for promotion to the above 15% posts, sen iority was J’_rrelevm:t'
Senior itypome-s into the picture only among those who are
otherwise eligible. The applicanf having passed the trade

. test for tﬁe post and the so=called seniors viz., Shri

-’Salek Chand (MES—461514) and Shri Attar Singh (MES-452133)
having fa iied after they appeared in t'.h.e trade test, the
promot ion of the appllcant could not be w1thheld on that .
ground. The respondents, in their return, have referred ‘to |
E-in-C's Branch letter No.90270/89/TuS/E_LC(3) dated 25.6. 80, |
accordlng to wh lCh, it is cla lmed that no candldate could be
superseded unless he had been given at least two‘ chances to pec
the requisite trade test. Though a copy of this letter is’
stated to be enclosed as Appendix *B', no such enclosure

had been filed. This enclosure as well as_ Appendix~D,

Append ix=C, Appendix~F, Append 1x-G, Append ix=H, Append 1x-I

and Append ix~J, Nhlch are referred to in the return of the

respondents ha\fe not been filed. This was po inted out

(A
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specifically.by the appiicant in his rejoinder filed on
6.,12.1989. Eveh fheq, none of these enclosures was filed

- by the- respondents. We are, theréfore, unablé to examine
the policy séid tp‘ﬁivénbeeh laid down by the Engineer=in-
Chief in the’letter‘dated 26.6.1986. Even otherwise, if‘
it were really so, the D.P.C. should not have been held
and the applicant empanélled or if it had been held and 3
mistake was discovered later on, thé same should have been
»cancelled.h No such action is éhown to have been taken by
the respondents. Moreover, if the socalled seniors had
appeared in the trade test but falled they could not
clalm any'preenphlve right against a candwdate who had passed
the test agalnst the vacancies wh ich were to be filled in
on the basis of passing the qualifying test irréSpective of
sen iority. The rospondents have not placed any materlal
on record to shov that the Jacancy agalnst wh ich the applicant
was promoted d:@rnot belong to the category of 15%'vacan01es,
which were to be filled in on the basis of passing the

- Prescribed tradeutest.' |

6. It may also bhe mentipnéd that while the promot ion

orders were iséued on the basis of authority of Headquarters‘}

CHE Meerut,lépter dated 12;4.;988 as mentioned in the promot ior

order dated lSth April, 1988 (Annekure'A-Z), the promotion

of the applicant was withheld by the order passed by GE (N}

Meerut Cantt. GE (N) being lower in rank than CA{E was not

prima=facie compétent‘th withhold an order which had been
issued under the authorlty ¢f his superior. AThe impugned
order at Annexure A=l does not ouote any authorvty from

."uNE while orderlng thhholalng of promotlon; Though the

reSpondents, in their return, have referred to certaln
correspondence for obtalnlng approval of the competent
authority subsequently and cop ies of’such correspondence

~are stated to be enclosed with the return, as already stated

above, no such enclosures were filed elther wzih the return

or subsequently.
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7. . It is well settled that an administrative order
having adverse civil conseguences for a public servant has

to meet thé_teéf»of the principles of'natural juétice (STATE

OF (RISSA Vs, DR. MISS BINAPANI DEI & COTHERS = AR 1967 3.C. |
1269; UNION OF INDIA & CRS. Vs. E.G. NAMBID RI =~ AR 1991 SCL216
In this case, neither the impugned order by which the

prometion of ‘the applicant was ordered to be withheld gives

any reason whatsoever in support‘of the order, nor any sﬁow\
cause notice was issued to the applicant before the promot ion
was ordered to be withheld. Furtﬁer, if the promotion had
already taken effecf, as contended by the applicant with
reference to the documents placed by him on record and which
content ion has not been rebuttéd bYthe respondents in their

return, the hﬁpugned‘order would, in fact, amount to reversion

~without due process of law, as no proceedings were initiated

under the CCS (CC8A) Rules, 1965. ‘

8. In the light of the forego ing dlscu331on the
impugned order dated 26.4.1988 at Anriexure A=l is quashed
and hereby set aside. The apﬁlicant Will Be deeméd to Eave
been promoted even if he had actually not taken charge ﬁa&
the post of Carpetner HS. IT 1n the grade of Bs, 1200 - 1800
with effect from l 2,1988, i.e., the date from which he was.
promoted vide orders dated 18.4 1988 (A=2) and he shall be
entitled to arrears of‘pay and allowances admissible thereon
with effect from 1-2-1988 and his seniority in the post of

Carpenter HS'Ii,shéll also counf from that date. The prayer

- of the applicant for interest at the rate of 14% per month

compounded half-yearly is disallowed. The resoondents are

hereby directed to comply with these instruct ions wrthln a.

‘period of three months from the date of recelpﬁ'of a copy of

this order. O.A. is accordingly dlsposed of in terms of these'
dlrectrons, leavzng the parties to bear their own. costs.,‘
Qe o Ve

(P.C. JAJN\‘\ (B.5. SEKHCN)
Menber(A\ Vice Chairman{(J)

31.10.1991. & j—fo-%




