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« XPutigsier Applicant

Applicant in person

Advocate for the Petitioner(s)

- Versys '
Se?ratary,Ni.nfs%ry/t)eptt. of Respondent.
Shri A.S. Dhupia ' Advocate for the Respondent(s)

The Hom’ble Mr. P+ Ke Kartha, Vice=Chairman {Judl,)

The Hon’ble Mr. DeKe Chakravorty, Administrative Member,

1
2.
3.
4

Whether Reporters of local papers may be allowed to see the Judgement ? ,(j/w
To be referred to the Reporter or not ? Loy

Whether their Lordships wish to see the fair copy of the Judgement ? [ NG
Whether it needs to be circulated to other Benches of the Tribunal ?

(Judgement of the Bench del.wered by Hon'ble
Mr, P.K. Kartha, Vice-Chairman)

The applicant, while working as Scisntist E-I in

Central Mining Research Station, Bhanbad, was ‘retired from

‘service w,e,f, 1,5.198610n:attaining the age of 50 years
under the provisions of F.,R.56(j). 1Im 0A-814[89! he has
prayed for expunging the adverse remarks in his confidential
report for the pafiad ending 31,3.1981. In 0A-915/89, he
has challenged the validity of the order of compulséry
retiiémant. He has not mentioned any particular order issued

by the respendents agamst mh:.ch 03-1531/89 has been filed;

it is an amalgam @f' tha grievances set mut in his earlier

applications, Dn—
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24  The applicant had filed DA-1957/88 praying for

‘grant of all retirement duss such as pension and D,C,R.Ge

for declaring his compulsery retirement as illegal and for
back @

taking him/te service and for giving him promotion to

hiéher posts, revigion of pay, etc.,, as if he had not been

compulsorily retired, The Tribunal disposed of the said

application by judgement dated 16,11.1988 with the

-Follauing ordarss=

“a) The applicant is directsd to sign the papers
nov made availgble te him by Shri H.C. Singhe.

b) On his deing so, Shri H.C. Singh raepresenting
respondent No,3 will hand over the chegues of
arrsars to the applicant,

¢) If the applicant is not satisfied with the
calculation of the amounts due to him or of the
"deduction made therefroms he is at liberty to
move a fresh application before this Tribunal,

d} The respendents will fix the applicant®s pay
in the revised pay scale from 1,4,1986 as .
expeditiously a2s possible but not later than
three months from today and to pay the arrears
due to ths applicant thereupon uwithin one month
theraafter,

"a) Ue leave the question of legality of the
applicant's compulsery retirement open
since it has not besn pressed before us,

f) Respondents will pay simple interest at 10%
for one year on the net amount of gratuity
payable to the applicant after deductions,
Interest on the outstanding balance in the
applicant's Provident Fund account should be
paid at 12% per annum compounded with yearly
rasts, "

3. As the issues raised in these thrse applications

~are interconnected and the parties are the same, it is

proposed to deal with them in a cemmon judgement,
4, Before considering the merits of the claims put
forward in these applications, it may be stated, at the

outset, that there is avoidable prolixity in the
O— o
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pleadings, partly due to the fact that the applicant
did not have the benefit of a counssl, However, when
the applications wvere fimally heard on 18,7,1990, both ' i

partiss pinpointed on the main issues .only,

0A-B814/89

Se ThevappliCant joined fhe Central Mining Research
Station, Dhanbad, in 1963 as Semier Scientific Officer

(now kmoun as Scientist 8), He was promoted/appeinted

on 1,12,1965 as Scientist C, He wvas promoied as Scientist €
We €0 fe 1.12.1977, after havihg put in about 17 years'
sarvice, His Fiild of specialisation is degasification of

coal seams, In September, 1980, hs wrote to the D,C.,

Ce Se1sR,s stating that he was being kept idle becauss

Dr. 8, Singh, .the Directer of C,M,R.S. did not provide him
work facilities, He had alleged bias on tha part of Dr,
Singh, On 7.8,1981, Shri Singﬁ conveyed to the applicant
the following remarks mentioned in his confidential report

for the peried ending 31,3,19813

u Item No, of the C.R. ' Remarks
11, Has he a sense of cee His sense of responsibility
Tesponsibility? has declined during the
_  year. _
12, Is he suitable by character Not at this prmsent state of

and ability to be placed mind,
in charge of (Junior) .
members of the staff?

18, Has he made successful efforts ... No,
te remedy and defects previously
peinted out to him? _ .

20. Cemment generally on the wvay After I signed the tuo new
in which he has carried out Projects for sancticn on
his variocus duties and a 20.5.80, I had explored
general appreciation in his t¢ried and tried all avenues
work during the year, (This to cooperzte with and assist
should include an estimate of him,I lost cemmunication
his personality, character and with him because he
abilities, his relations with suddenly discovered that
his fellow officars and the I was not his Controlling
general public and an opinien Officer and rafused to
on any peint specially required discuss with me verbally

at any particular time &, Q. or reply to my letters,
fitness to pass efficiency bar), I presums certain

co.o.éco,
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Tha Obssrvations of:
Reviewing 0fficer.

situation in which he has not
used his discretion well upset
‘him, I leave the matter to the
Reviauing Officer to cemment
upon, since he has not carried
out any work in my Discipline &
as I am not aware of any other
work, he might have carried out
. on his ouwn add on which he never
communicated to me, it is not
possible for me to comment on
his work., He had mot only refused
to work on the Project in which
his name was included but also
refused to receive any letter from
me in this connection,

I wish 1 had knoun any method
by which his cooperation,
collaboration or participation
could be won or effected,

Mr., JoCe. Chugh should have shoun
more tact and responsibility before
directly writing a controversial
letter to an outside party (Letter
No. V£77/3CC/1095 dt. 15th June 1980
written by Shri J,C, Chugh to Sri
S.P, Verma, General Manager,
Kathara Area, Central Coalfields
Ltd, P.0. Kathara, Giridih,

It is made clear to Shri J.C.
Chugh that the object of communi-
cating such remarks to him is to
indicate to him the areas in which
his work and conduct need improvement

. so that he may make efforts to recti-

fy the same in future,"

6o The applicant submitted representations for expunging

the above adverse remarks, Ths matter was considered by

the‘Directbr and it vas decided not to expunge the same,
The Director informed the applicant accordingiy, !ii!
his letter dated 27.8.1981 at page 30 of the paper-book
in DA-814/89, The said 0A uas filed on 23,3,1989,

7. The applicant has not filed an asplication for
condoning thg delay in filing the application, NOr has
he otherwise explained the séid delay, In visw of this,
the respondents have contended that the application is
barred by limitation under the provisions of Ssction 21

of the Administrative Tribunals Act, 1985,

occoasooy
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B. We see force and merit in the contention of the

-5—

respondents, The grisvance of the applicant im OA-B814/89
relates to the period prior to 1,11.1982, In view of

this, ths application is barred by limitation under the

provisions of Section 21 of the Administrative Tribunals
Act, 1985. OUn merits alsoc, the applicant has not

sstablished a prima fzcie case, The cerrespondence

exchanged betueen thé applicant and the respondents dur ing
tﬁe relevant period indicates that he was unwilling to
accept Or, Ghosh as his Controlling Officer, He has not
produced any eviﬁance of having done any research or

R & D work since 1980, He has also not substantiated the

allegation of mala fides against the Director of CoMeRa So

9, . On 23/28,10,1985, the Director informed the
applicant that in case he was not interested to take up

any assignment in CoMeR, Seunconditionally, he was requested
to apply for voluntary fetirement.

10, In view of the foregoing, we see no merit in -

0A-814/89,

0A-915/89

1. In this application, the applicant has challenged
the validity of his retirement under F.R.56(j) with
effect from 1,5.1%86y vide impugned orders dated 1,11,85
~and 21,4,86, The aforesaid orders vere issued by the
Director of C.MeR.S. The applicant had submitted am
applicatien on 21,1,1986 seaking permission for his

’

veluntary retirement under F.R,56(k},which was rejected

~on 22,1.1986 as it contained certain allegations against

C,MR,S. authorities,

Qo—~

0-.0;.60.’




- 6 = ~

12, The respendents have raised the preliminary
pbjection that DA-91S/89 is barraed by limitation,

The épplicant filed representations on 11.4.,1986 and
19,5,1986, which were rejected by letter dated 6.8,1986.

The application was filed on 20.2,1989,

13, IUhile the applicant has allegedithat the imougned

orders of compulsory retirement are arbitrary and tainted

by mala fides, the respondents have denied the same and

have contended that they have been péssed after taking into

account his overall performance and his confidential

reports upto the year ending 31,3.,1985,. The respondents

have also stated that they havse Fo}lomad the proper
prbcedurs laid doun on the subject, |

14, . We have gone through the records, including thse
cenfidential reports of the applicant which were madq
availsbles to us during the hearing, and have heard the
applicant and the learned counsel for the respondents,
At the outset, we reject the preliminary objection raised
by the resﬁdndent#as,in our opinion, the claims relating
£0 pension and retirement benefits are-continuing in
nature, |

15.  In the note of the Director, C.M.R.S. dated

1.11,1985, the following assessment has been mads about

" the applicants.

Wurther, I find that quite a number of his
representations filed at CMRS, are still awaiting
disposal either at my table or at your end, It
is, indesd, very difficult to deal with the
volume of representations and wasteful corres-
pondence«Sri Chugh has fallen into habit of filing
on baseless, false, frivelous and imaginary grounds
just to hide his own weaknsss on account of his
incapability and inefficiency to do any R/D work
either on his own initiative or on being assigned
by me/his Discipline Head, All of my efforts to
make him work have failed and I am now fsd up with
his representations/wasteful correspondence which
carry no sense gt all, I am unable to spars any
more time to mend him and alse to deal with the

0000-7-0,
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volume of repressntations being filed, frecuently,
by him,. I find him incorrigible and.lt is of no
use to wasta any more time to make him work, @e
is a gone case and it is of no use to carry this
dmad load at the Public expense, Public intsreast
and Public good arse of supreme importance and I
shall be failing in my duty to the Public if I
allow continuance of Sri Chugh in CMRS service any
more merely on sentimental Feelings.af thg likely
nardship which might be caused to his fgmlly by

sf fecting his retiremant from CMRS service in the-
Public interest.. But individual interests of a

dead load like Sri Chugh cannot outweigh the
public interest.,”

-7-

.16, The undisputed factual position is that gince

1980,‘the applicant has not dbng,any R&D "work, for some
reason or the other, - In a senss, he had outlived his
Utility iﬁ the C.m.RO SO

17, As already stated ahove in paras 9 and 11, the

‘Director, CeM. R.S. had informed the applicant that in

case he was not interested to take up any assignment in
C.M.R,Se, he might apply for voluntary retifament,'.Soon
thereafter,'en 21.1.y986, hé submitted "an application
seeking permission for his voluntary retirement under
FeRe 56 (k), but the same was rejected,as it contained
certain allegaﬁions against‘C.N.R.S. authorities. 1In

the meanwhile, the respondents also initiated action to

retire him under F,R3.56(j), as is borne out from the note

of the Director, C.fM.R,S. dated 1,11,1985,

18, The notice submitted by the applicant on 21,1,1986
seeking permission to uoluntaﬁily retire from seruicé>
under F,R,56(k), is not on record; It wés,lhowevar,

submitted pursuant to the remarks made by the Director,

CoMReSe in his letter dated 23/28,10,1985 that "In

case you are not interested to take up any assignment in

CeM,Rs S, unconditionally, you aré hereby requested to

apply for voluntary retirement" (vide snclosure at D. 27

of the paper=book in 0A=814/89), In view of this, the
S —
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question arises whether thevaction taken by the

respondents to compulsorily retire him under'F.R.SG(j)
"gn the ground that the notice given by him ués not in
proper form, is legally sustainable,

19, The question whether it is open to the Government

te invoke its power to compulsorily retire a government
servant under F,R,56(j) after he has given notice of
voluntary retirement under F.é.ss(k) and during the

period of such notice has been considered by thié Tribunal
in V. Krishnamurthi Vs, Unien of India & Others, 1983(3)
SL3 (CAT)1, to which both of us ars parties, The Tribunal
observed that from the strict legal angle, ther; is no bar
to the appfapriate authority invoking the power under

FoeRe 55{(j) even in a case whers the Govsrnment servant

has given notice under F,R.56(k), provided that the

order passed thereunder could otheruwise be sustained on
valid qrounds, _
20,  According to the well-settled legal.positioh, the
power of judicigl review in cases of coempulsory retirement
under F,R,56(j) is limited to examining whethsr the authori-
.tie=s concerned proceeded in the matter not only bona fide
and in a fair manmer but alse in aceerdance with the
guidelines laid down by the Government in this regard.

Rs the right conferred by F.R., 56(j) is termed as "absolute®
and”is te be exercised "in the public interest®, the
Government have laid doun certain guidélines and‘procedures
in this regard in Cffics Memorandum dated 5.1.1978 and
 7.8.1985, The validity of the action taken is to be

tested on the touchstons of thase instructions, -
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.ocooguo’

7

o
o

b




s

21, In the instant case, the applicant had submitted
representations dated 11,4,1986 and 10.5,1986 ggainst
the impugned orders passed by the respondents, There
is nothing on record to indicate that the respondents
brought to the notice of the Representztion Committee
apout the service of notice under F,R.56(k) by ths
applicant and its rejection, mentioned apove., This
leads to the inference ﬁhat.all relevant facts were not
pléced before the authority competent to take a decisiam
on his rebresentation.
22. The representations submitted by the applicant
were disposed of by a non-spsaking order, The order
dated 6,8,1986 reads as follousi=

\

"Subjects- Repressentation against the orders of the
Director, CMRS, Dhanbhad regardin our
premature retirement under FR-SG?j¥.

Sir,
With reference to your representations

- dated 11,4,1986 and 10.5,1986 on the above subject,
I am directed to inform you that your representge
tions dated 11,4,86 and 19,5,1986 against the
decision of the Director, CMRS, Dhabbad regarding
your premature retirement w.,e.f, 1,5,1986 F.N,
under F,R,56(j) have been considered by the aporoe
priate Representation Committes and on the

. Tecommendations of the RepresentationuCammittee,

the DGSIR has upheld the decision taken by the

Director, EPRS as communicated to you vids CMRS

OM No.3(22)/64=-Est/1152 dated 1.11,1985 and

No.3(22)/64~Est/102 dated 21,4,1986, %

23, The administrative instructions contained in 0O, M,
dated 5,1,1978 provide for a post-decisional hearing
which is not an ehpty formality, The aforesaid order
is not a speaking order, The respondents did not place
before us the relsvant records to shou that the various

contentions raised by the applicant in his representatiohf

A~
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I

had been considered by the Reprssentation Committes,
Since decision taken by the respondenté on the representa-
tion is also subject te judicial reuibu, the contemporary
records dealing with the rapresentatién are necessary

in the abssnce of a.sﬁeaking order, Failure to produce .
the same, vitiates the impugned orders of compulsory .
retirement, ; |

24, . Ue are, therefore, of the npinimﬁ that the
impugned orders of compulsory rstiremsnt in the instant
case are not legally sustaingbles, At the same time,

We are also of the visu that no useful purpose would be
gerved if we were to order his reinstatement in sarvice
at thié stage, The interests of juséice and fairplay
will be met if the applicant were to be deemed to have
retired from service of C.M.R.S. on 21,4,1986, 1.0,
after the expiry of three months from the date of his
notice for voluntary retirement under F,R.56(k)., He
would be entitled to the benefit of addition to the
qualifying ysars of éefuice in accordénpa vith the
provisions of Rule 483(1) of the Central Civil Services
(Eenﬁion) Rules, 1972 and other bensfits to thch an
officer retiring pursuant to the provisions of FR56(k)
would be entitled, His pension and other retiremant.
benefits also should bq‘recomputed on that bésis. Ve

order and direct accordingly,

-

0A-1531/89

25, As the applicant has not impugned any specific
orders in this application, it is not necessary to pass

any orders thereon,
W
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26, = During the hearing of these applications, the
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Conclusion

N

applicant submitted that his pension has not been
correctly computed, that the réspondents have not released
to‘him all the outs%anding dues,énd that‘thayjhave
wrongly withheld amounts towards House Rent, Stores uhidhv
have néﬁ beeé handed ocver and books which have not bean
returned by him, X ‘

27, The applicant, has not handed over charge, He
stated during the\course of argumehgs that he has been
staying in Gurgaon, Haryana since the impugned orders of
compulsqu rétiremant Qers~issued, that he is leading'a
retiradjlife Pnd not pursuing.any.gainful'pﬁrsuits, that
he has nat}téken away with him any office stores or
equipmentj,'or bookssand that uithholding of amounts due
to him haé caused hardship and haraésmsnt to himf Thp
counsel for the respondents stated that the appliﬁant
will be givenAthe necassary.T.A., etc, to yisit Dhanbad
for séttling all outétanding:mattsrs and that they are
vwilling to sort thém duﬂ with him during such visit,

We commend the positive response of the respéndeﬂts in
this regard.‘ In this context, we would, thever, like

tb observe tﬁat,‘in the intefest of justice and fairplay,
the applicant should be absclved oF‘Iiabilities in respect
of the Stores and equipmentg if they ars handed over to
the-respohdents, in "as is where is" condition,and that
the respondents shall urite off the amouhtg'tauards the
boeks not accounted for by the applicant, This practice

is being Follqued in similar cases, despite %hs archaic
. . /Q/ : .
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rules to the contrary in the Statute Book, The applicant

should also be charged the mormal licencse fee for the

// ccommodation provided to him for the period of his stay

at such accommodation,

28,

The applications are, therefore,/disposad of with

' the following orders and dirsctionsi=

(a)

{b)

T

" (a)

(b)

1. DA-B14/89 and 0A-1531/89

We hold that 0A=814/89 is not maintainable as the

same is barred by limitation in vieu of the provisions
of Section 21 of the Administrative Tribunals Act,1985,
No orders are passed on 0A-1531/89 wherein the appli-
cant has notnimpugned any specific orders passed by

tha respondents,

II, 0A-915/89

We set gside and quash the impugned orders dated
1.11,1985 and 21,4,1986 and direct that the applicant
shall be deemed to have retired.under FR 56(k) from
the service as Scientist £-I in C.M.R.S. on 21,4,1986.
He would be entitled to the benefit of addition to the
qualifying years of service 'in accordance with the
provisions of Rule 48B(1) of the Central Civil Servics
(Pension) Rules, 1972 and all other benefits to which
an officer retiring pursuant to the provisions of .
FR 56(k) would be entitled.as on 21,4,1986, ue further
hold that he would be entitled to all the benefits
given to employees retiring after 1,1,7986, including
the allowances for terminagl journey from Dhanbad to

his home town, His pension and other retiremsnt
benefits should be recomputed on that basis and
released to him,

The applicant shall hand ovar charge of the Stores

and equipment standing in his name on "as is, Where

is" basis, He will not be liable for damags, deterio-

ration or loss of such storss and eguipgment, The

e
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respondente shall write off the amounts towards the
library books not accounted for by khim, The
respondents shall give a reascnable amount to the
applican% as advance tovards T.A. for visiting

~ Dhanbad for this purposs.

: .(c) The respondents shéil charge only normal licence
fae Fram-the applicant for the accommodation given
to him for the pesriod of his~stay in that accommo=
dation, | |

(d) The respondents shall comply with the aforasaid

directions within a pericd of three months from the

- date of communication of this order, The outstending
smounts due to the applicant should be released by

) ] & -unnscessary G-
cheque without insisting on any/formalities, The
applicant is also directed to visit Dhanbad on a
mutually convenient date within one month from the

date of communication of this order,

(2) The parties will bear their oun costs,

Let a copy of this order be placed in all ths

thres case filss,

—~ xvv“*%z
“afstso | TR

. (D.Ke Chakravorty) (P, K. Kartha)
Administrative Member VicsaChairman(Judl, )




