
IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, PRINCIPAL BENCH

OA'I,/1989

NEW DELHI, THIS ^5"^DAY OF FEBRUARY, 1994

SHRT C.J.ROY, HON'BLE MEMBER(J) ^ ^
SHRI P.T. THIRUVEWGADAM, HONfBLE WEMBERCA)

Shri Virender Gupta
Ex-Constable No.ll352/DAP
s/o Shri Banwari Lai Gupta
407-9, DDA Colony, Choukhandi
Tilak Nagar, New Delhi-110012

By Shri Shankar Raju, Advocate

VERSUS
*

Delhi Administration., through '

1. Chief Secretary
5, Alipur Road

' Raj Niwas Marg, Delhi-110054

2. The Commissioner of Police
Police Headquarters, IP Estate '
MSO Building, New Delhi-110 002

3. Shri V.K. Chauhan

Inspepctor, Delhi Police
10th Bn., DAP, Pitampura, Delhi

By Shri M.C- Garg, Counsel

ORDER
(BY HOF '̂BLE SHRI C-J. ROY, MEMBER(J)

In this application, filed under Section 19 of the

Administrative Tribunals Act, 1985„ the applicant is

aggrieved by the order dated 21.10.87 dismissing him

from service and"he has claimed the following reliefs:

Applicant

Respondents

i) Quashing of dismissal order dated 21 10 87
dated 18.2:88 by the ACP 'and

iinal rejection order dated 11.7.88 by the
Commissioner of Policp?

^ .\

ii'.j Directing the respondents:-

a) for his reinstatement in service and payment of
all consequential benefits; ,

seniority, give promotion from thedate of his juniors were promoted and also ciive
him consequential benefits thereof: and

y
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. c) to treat the period from the date of dismissal
to the date of reinstatement as spent on duty
without any break in service.

2, Brief facts of the case. as alleged by the

applicant;, are that the he joined the Delhi Police on

18.2.64 as a Constable under the Punlab Police Rules and

while he was working in the P.S. Haus Qazi. Delhi, the

applicant was charge-sheeted vide order dated 18.9.87

for grave misconduct of violation of Rule 15(1) of

CCSfConduct) Rules^ by doing a business of Chit Fund

Committee and stopping payment of the subscribers. A

departmental enquiry was held and based on its findings^

the applicant was issued with a show-cause notice of

dismissal from service vide order dated 12.10.87

(Annexure 5). The applicant filed his reply to the

show-cause notice, but the disciplinary authority made

the final order of dismissal dated 21. 10.87 (Annexure

B). The applicant preferred an,appeal on 28.10.87 which

was dismissed on 18.2.88 and his revision appeal dated

7.3,88 to the Commissioner of Police was also dismissed

on 11.7.88. Hence, this application claiming the above

reliefs.

3. The respondents have filed their counter affidavit

stating that on receipt of a complaint dated 8.7.86 from

one Shri L.D.Gulati^ it was detected that the applicant

alongwith his wife was running a Chit Fund Committee in

the name of Gupta Committee Centre with the intention

of cheating, the public. A preliminary enquiry was held

and the allegations against the applicant were

substantiated. After this, a departmen'tal enquiry was

conducted^ when ample opportunity was given to the

applicant to defend himself, but it transpired that the
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said Chit Committes was actually run by ths applicant

Massif .Jonswith his Wife personally and when the
subscribers of the said committee demanded their monev
the.applicant. threatened them with dir. oonse.uence '̂
They aver that the charges framed against the applicant
stood proved and he was again heard in the orderly room
on 21.10.87 bet he had nothing new to say in his defence
than what „e had already stated in his written reply.
Thus,, he was not found fit to be retained in service and
therefore he was rightly dismissed,

•v

4. The app'lioant has filed his rejoinder more or less
reasserting what he has stated in the OA.

5- We have heard the learned counsel for the .parties
and perused the records.

The learned counsel for the applicant attacks the
case on the following grounds:

a) The dismissal order was not • ^
competent authority; issued by the

b) Enquiry- Officer has

^hfa^Sucart'd) documents relied upon^th^ - ' '
supplied to the applicantenQuiry were not

®.5 There is no
misconduct as wel 1"^unfi the
P-Sh^^tf \=mp-1-t°.-

upon were n?t iss^d^tTt?:^"p1^i--^
^1
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7. Dealing with point (a) above, it would be seen that

the applicant was orlginaHv appointed under P<in3ab,
Police IReles and subsequently by virtue of Delhi Police

Act, 1978 he has been absorbed in Delhi Police. However
for application of Rules, his position is safeguarded

with reference to Punjab Police Rules. Though the

Punjab Police Rules are repealed, Delhi Police Act

retains Ue benefit of the Punjab Police Rules by virtue
of 149(zb of the Delhi Police Act, 1978. Third

explanation to the cofprnentary reads as under:

"Third to make this position clear that whatever
action has been.taken under this Act detailed in
Schedule TI would remain effective and for^ that
reason it would be deemed as if this Act (Delhi
Police Act, 1978 has • not been enacted. The
Seption 149 Proviso(l) clearly saves the operation
of the Punjab Police Rules to the Union Territory
of Delhi" • •

8. Also the rights of the applicant against dismissal

are safeguarded under Article 311 of the Constitution of

India, which reads as followsj

"No person- who is a is^E^r of a civil service of
the Union or an all India service or a civil

service of a State or holds a civil post under the
Union or a State shall be dismissed or removed by
an authority subordinate to that by which he was
appointed"

9,. It is also relevant to mention the following

decisions on this point:

TA 709/85 dated 17.10.88 (CVJ 1073/81 )-Lakhi Ram Vs
UOI-~l'9S9(3) (CAT)-3.21: 'It is well established that
vjhat is material for the purpose of Article 311(1)
of the Constitution is who actually appointed and
not the competent authority who could have
appointed the person concerned. What is involved
in matter of appointment and removal for the
purpose of Article 311 is the status and rank of
the employee and the status and rank of the
authority taking action. ' In the present case, the
petitioner was actually appointed as a Constable by

8
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'-he S£P exercising the powers of DIG Police who., in
i-erms of rank and status,, was higher than that' of

^ ^ lower authority was
9'^f"Petent. to initiate disciplinarvh

proccjedings agaxnst the petitioner"

2S.4.88 (CW 433/79 )-Braham Singh Vs,JOI-ATR 19S8(Z)caT-^293: '•....Since in his case, he
nf^ as a Constable by the Senior Supdt.

" ® '̂®^~c:ising the powers of DIG of Police
•'fj-^-^^/^ismissed from service or any
n"?s imposed on him by the SSP(Lines)

Sf2 y -borai.ate ait.rr?k
10. It is also relevant to mention hsrs that as per
Rule 5 of the Delhi Police (Punishment a Appeal) Rules,
1930,. only the appointing authority is competent to
impose a major penalty after a regular de.oartmental
inquiry. The case of the applicant is that he was
appointed by the „ho .is equivalent to tl,s rank of
ACP. Ws have seen from the appointment order at
Annaxure A-I that it was issued by the Superintendent of
Polioe/co.mmandant for DIG of Police, But in this case,
the punishment was Imposed by the DCP who is lover in
the rank to the appointing authority,, i.e. ACP.

So, on this point the applicant

favour, as the applicant has not been removed by the •
competent authority.

12- negarding po.int (b) above, it has been held in
various cases as under;

scores in his

Gove™!r dSS-199 • "•of defence witnesses by the Enqulrv

^usti'̂ " 5 violation of the principles o? na^^^af
weJe proceedings
OA 591/90 dated 30 . S. 93-SL7-19" :> r •:? > t:cA ^ --

of natural justice". ' P^inciyias

Q
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12P;^/92 dated 29. 10.92 - Malkhan Sinoh Vs.
Auc . rincxpal Bench, New Delhi: "The Inquir-y
wen°a^ "°t have acted as a prosecutor as
iusJlSa Is' ?h;t principle of naturaljubr,ice IS that a person who is actina ac;

-^nd ® Parson with detaohea
c™fs-e.:n;?„atio^oJ''a-.- Rsferring to point (c) <d) &(f) above, it is

relevant to mention here the follov^ing decisions; '

™ "fated 21.5.93-Ish«ar Singh Vs"01 trinoipsl Eenqh, New Delhi: "There-fore it ic

important asDt=.ct and~de>ni report plays an

:S?Kant?^ -Sausi^r Sreif IriJudLf-^i-^h:

are ^he allegajioni
therefore. in ou- ® the deUnquent andopportunity sLul^L .iSe^^th/di, • "e
'L-bs ends of lY)c;tir<« "® delinquent for
the delinquent to effect!velv%^^^ Report enabling

'̂Ot agree wfHf ?,!; himself and wi
respondents ^hat th^ repo^ 1 of the<3iscipii,,3^,, authorijy-!^ the

shi ^joif'^ ®tthe~facti^̂of the case we find it circumstances

• Ssfol'lltulaTilSrl^T
play should be observed '""lfair
proceedings,, too". Dse.^ed xn departmental

sjth''vs" Boi: ••The;3;rfi"";®'':''' ~
the Inquiry Offic-r f-- -f the failure

with copies of the documi '̂ni-""^"^K appellant
statements recorded 'must'bs hlld f™
InSKrJ"! appellant in makine'defSnSe arthe

"• -^Sain, as regards point („ above, admittedly the
cards of^ the Chit Committee alleged to have been

handwriting by the applicantwritten in

>A
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himself and which were relied up in this case^. were not

supplied to the applicant, which is also bad in law

inasmuch as that the applicant was not afforded a
t

reasonable opportunity to defend himself.

15. As regards (e) above, i.e misconduct, it has been
/

held by this Tribunal as follows:

OA 442/91 dated 31.1.92-SLJ1992(3)CAT-28-H.K.Sharma
Vs. UOT: "When once an offence has been condoned
by the competent authority, it can not be reopened
after some time".

OA 1712/91 dated 10.9.93-Shri Mool Chand & Ors.
Vs. Delhi Admn. & Others: "We have already
emphasised that the punishing authority and the
app^^llate authority committed an error of
iurisdiction in failing to record a finding that
the misconduct attributed to the petitioners
amounted to a grave misconduct. That was a
condition precedent to the exercise of power of
dismissal. We have also held that power under Pule
8(a) could not be exercised against the petitioners
as no finding has been recorded that they were
completely unfit for police service. This was also
an error of jurisdiction. We have further held
that the. authorities passed illegal orders while
recording the finding that the petitioners
misconducted themselves in the discharge of their
official duties".

So, on these points also the applicant scores himself in

his favour.

16. It is the case of the applicant that t'he alleged

Chit Committee was being run by his son and that he was

not even remotedly connected with his business. It is

evident from Annexu.re A-14, which is letter from DCP,

West District to DCP, Hqrs., that reads as under:

"There 'is no written complaint made by members of
Gupta Committee Centte in our office. However, in
the month of October, 19S6 four persons namely Smt.
Maharani, • Smt. Madhu Rana, Smt. IIlam and Shri
L.D.Gulati (all residents of DDA colony.

II
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Choi^khandi) appsarefl in the. office of <3hri
o-B.Deol the then DCP/Wsst Distt. and verbal!v
complaxned that they had started "Committee'(ChJt)

L.n M/i3 Gupta Commitee Centre, A~4n7 tt

Sunn'L"fJ
to tLm refused to pav anythina
G?ntJ Whn'' Gupta, s/o Ex.Const. Virender
a^Snawit^ running the above chits was canld.or ini\Jrie%^! ^^

showS-hrrhSl'plfssneL" t^paJX^sai^f sumdue to his compelling financial hardship and acireed
instalmen^sf Jhil'' wls

XXXXXXXXXX.

I-407 '̂'"jj centre
Laxman Dal^GulStf? «5 ?t p"^ ='>°"'=handl, ShriSmt. Madhu Rana ^/oVIL ?1 ? Chowkhandi and
Smt. Ham r/o A-8^n tt r f Chowkhandi andother ove. the^?„,:„\° o^,^
1. ,Smt. Maharani, etc.
2. Shri L.D. Gulati <
3. Smt. Madhu Rana
4., Smt, II lam

- Rs. 19.101/'20
- Rs. 1,100/-
- Rs.11,262/-
- Rs. 9^700/-

the first^pirty^wi?r^mfkf the^fol^^ '̂̂ Parties- that
or before 3 11 86 trtL = losing payments on
above amount as unL^^ of the
1. Smt. Maharani^ etc.
2. Sh. D-D. Gulati
3. Smt. Madhu Rana
4. Smt. IIlam

- Rs. 12,000/-
- Rs. 1,100/-
- Rs.ro^ooo/-
- Rs. 5;.700/-

Ths reFiiaining • dues i e Rc; 7 i o i / ..
Maharanj , Rs l?f:?y +• 'n i. Rs.7,101/— to Smt.

S!3£%3rtt I-paid. monrn till the dues are fully

Sd/ XX Sd/(Sunil Kumar Gupta) (Virender Kumar)
Sd/— X X Qrq /
(r Sd/~ X X(Laxman Dass Gulati) (Smt. Madhu Rana)

Sd/- X
(Smt. Illam)

/-I
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17. We also find at Annexure A-13, a compromise letter

dated 3.11.85 (written in Hindi) from Shri E..D.Gulati,

complainantto the effect that he has settled the

fnattei with the said Gupta Committee run by the son of

the applicant by realising the amount due to him and

that he has no complaint against the applicant.

Therefore it would be seen that the Chit Committee was

started by the son of the applicant^, as admitted by the

complainant^ who is the same complainant on whose

complaint the enquiry was started. Therefore when Shri

Gulati is a party to the compromise arrived at before

the DCP and that finding of DCP(Hqrs)is not questioned

by the respondents, now it is not leftj^he respondents
to rely upon the same complaint of Shri Gulati to turn

the table against the applicant stating that the

applicant himself was running the Chit Fund Committee.

Therefore, under no circumstances we feel that it can be

said that the applicant is a party to the chit fund

committee.

18. The Enquiry Officer has formed his opinion without

any evidence. As discussed supra, the complainant who

has compromised before the DCP(Hqrs.) again chose to

give a complaint on,the same fact on which this enquiry
I

was started resulting in dismissal of the applicant.

Therefore, the punishing authority has acted in utter

violation of natural justice. Since there is no valid

evidence before the enquiry officer to come to

conclusion, we feel the punishment is arbitrary and

exhibits a complete bias.
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19. Following the guidelines stated supra and in view

of the fact that the copi' of the preliminary report and

other documents relied upon were not made available to

the applicant to affoid him a reasonable opportunity to

defend himself, we feel that the action of the

respondents in merely relying upon the preliminary
/

enqulry and dismissing him from service is against the

piinciples of natural justice. We have no hesitation to

hold that the applicant has made out a case for oui

interference. In the circumstances, we allow the

application. The impugned orders dated ?1.10.87,

13.2.88 and 11.7.88 are quashed and set aside.

20. The respondents are directed to reinstate the

applicant in service forthwith and he will be entitled

to all consequential benefits, including^arreais or pay

arid allowances and promotion as if he had coiitinued in

service throughout. There will be no order to Custs.

(P.T.Thiruvegandam) (C.J. Roy)
Member(A) Member(J)

/tvg/
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