CAT/7/12

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL Q g
& NEW DELHI

0.A. No: 72/89 5
TEAXNGE 199

DATE OF DECISION 0.5 .9

SMT. MAYA RANI BekiliQnetc APPLICANT
SHRI B.S. CHARYA

Advocate for the Petitisner(s)

‘ Versus APPLICAN
@ENERAL MANAGER, NORTHERN Respondents

RAILWAY & OTHERS

Advocate for the Respondent(s)
SHRI D.P. KSHATRIYA '

CORAM

The Hon’ble Mr.  JUSTICE RAM PAL SINGH, VICE CHAIRMAN

The Hon’ble Mr. R, VENKATESAN, ADMINISTRATEVE MEMBER
i A

1. Whether Reporters of local papers may be allowed to see the Judgement ?
2. To be referred to the Reporter or not ?

3. Whether their Lordships wish to see the fair copy of the Judgement ?

4. Whether it needs to be circulated to other Benches of the Tribunal ?

JUDGEME NT

( Delivered by Hon'ble Mr. R.
Venkatesan, Administrative Member)

The applicant in this case has come befors this

Tribunal to quésh an order of punish?snt of rsduction if\time
{toset aside the contemplated
scale by one stage for 2 years, passed on 22,10.87 and¢/action or
/ /otheruise® [for ansunt—ef the )
Lof the General Nanagcruinnhancing,puniahment to reduction to

the initial otage of the time scale, REEXZxyenrsxwikhxemrtukabsvsx
-#PXect The applican£ had also challsnged a chargeshest dated
4.12.31 and gnother dated 5.3.35 and the inguiry procsedings
conducted on the basis of thoss bﬁt during the hearing, the
learnad counsel for the applicant statesd that he would not prass

this prayer. Ue are not considering this praysr in any case

as it is barred by limitation,
2 A further prayer is to hold that the doemed suspsnsion '

contde.
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-and ordsr of dismissal was passad by the disciplinary authority

sheet is also stateé to have besn enclosed with the said letter

of the applicanﬁ'w.a.F.11.6,82 retrospectively 4s illegal.

Conssquantial ral&gfs for salary etc. have been claimed,, as a
further prayer, . |

Je - The facts of the case are that appl;cant was appointed
as Enquxry-cum-Resaruation Clerk on 31 7.1979. On 4.12,81, a
chatgeshaet was issuad for some allaged irregularitzes in hanéling

reservatians at the reservation counter in the 11 class Reserva-

tion Office on 3.5.81. After inquiry, the applicant was dismissed

on 8.6.82, The applicant submittad an appaal which was rejected.
Thersafter, the app;icant-submittad a revision application under |
Rpla 24_9? the'Railuay SerVants:Discipline and Appeal Rules, 1968, ‘
on 14.5.8#. The appiicant contends that the Divisional Railuay

:
Manager wrotes to the Chiaf Resarvation Supsrvisor on 5,3.95 to . ‘
the effect that the chargeshest dated 4,12.81 was cancellsd and
that the period of dismissal from service W.s,f.11.6.82 be treated {

as undsr susppnsian qntil Furthef orders. Another sst éf'chargeu

which was served upon the appliéant by memorandum dated 5.3.85. -

4, A fresh inquity was héld anﬂ the applicant was served

with an ordsr for removal from service on 13.2.87 by the giscipiinaty
authority; On an appeal thersagainst, the penaity was reduced to
that of reduction in time scale by one stage for 2 years uiphout
cumulative effect, on 21.10.87. The applicant reported for duty

on 271087 and :epregahted for payment of arrears from 11.6.82
to-the first week of ApriI; 1985. Un'21-11-88, the Gene®ral Manager,
Northern Railuway, the first respondent, issued a memorandum F“T“Wﬁ ﬁ
anhanczng the pupjishment ta reduction in the time scale to t he |
initial stage for 2;years uith cumulative of fect undet the reuigional
ppuars undar Rule 25 of the Railuway Servants.oisciplina and Appeal
Rulsé, 1968 @md arkim 10 apphieat fo ahow s Hhoreagoimat . |

Se The lsarned copnsel for the applicant contended that ‘

the saecond chargpaheet in the disciplinary proceedings,which hagu.

been ang%agaid initiated in 1985, uere the same as in the earlier




procesdings as a result of which the applicant had already been
punished. Tpe fresh proceedings uera, therefore, illegal.

6s The learned counsel for the tpplicanffgpbmitted'that
the respondents have stated in ;héir reply that the period from

116,82 onuwards was treated as suspension as decided by the -

Railway Board;"He stated that the applicant had not been suspended .
. under the ea}lier disciplinary procéedings. She had not alseo

- bsen dismissed/remaved or eumpulsorily rotired undsr the uarliér

disciplinary proceedings initiated in 1981. Therefore, the
applicant could not be deamed to have been placed under suspension

retrospectively in terms of Rulef5%(3) or 5(4) of Railway Servants

Discipline & Appeal Rules 1968, Therefare, the order of ths

Railway Board troaiing her as being undarpsuspensibn from 1i.6.82
was illegal. The learned counsel cited judgemente in 1980(3)

SLR 564 e K.H.Gohal Vs. U, 0 I. of the Gujrat High Court,

Te ~ The counsel further contendsd that the Gensral Manager,

Northern Rallmay, namely, 18t respondsnt, cnuld not have exercised

 his power of rpvieu under Rule 25 of the Razlway Sarvants,nisczplxna'

& Appeal Rules 1968 without the approval of the Preéidenvhorg"

. than six months after the date of the order, injcase where it

is proposad to enhance the penalty. 'Hg relied on the pf&viso
to Rule 25 of-the‘said:Rules in this regard.

Be | The_lparnad counsel Far.the respondants drew our
atteption to the reply affidavit in which it has been stated
that the dscision to'treat thc.poriod from 11.6.82 onwards as
susponsxon was taken by the. Razluay Board and was in order.

1 I8 As regards the enhancemsnt of the penalty éﬁ the

General Nanager of the Razluay Board, the Counsal contendad

_that the application was pre-matur- in as much as onlya shou-

cause notice regarding the enhancement of the penalty had bsen
issuad on 21.11 88 and the representation of the applicant
theraagalnst submitted on 22.12.88 was still undser considsration

Yhen meanuwhile, ths application had been filed. He, th@refore,
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E | C contended that\the second prayef Wwks pra-mature,
10, From the facts and averments of this caée, we find
that'iq so far as the firsf prayer for getting aside the order
of the appellate authority imposing reduced penalty is concernaed,
, we consider that this uas.pursuént'to @ raview petition which,
although time barred, uas dacidéd to be accepted, as the Railway
' Board cundbnad‘ths delay. The Rule 25{A) of the Railway Servants
Discipline & Appeal Rules, 4968 enables holding of further
! inquiry in such circumstaqces. Accordingly, we do not considsr
either the idquify procaedings initia?ed in 1985 or the orders.
of the diséipliﬁary énd appeliata authority passed thereon were
’ $ illegal or coﬁtréry‘td rules., |
- 1. | In so far as the order of the responﬁents treating
the applicgnt as hauing'been under suspension retrospectively

from 11;6.82, is concerned, we find that such an order of desmed

of the Railﬁay Servants Discipline & Appeél Rules. These are

suspension has to be passed in terms of Ruls 5{3) or Rule 5(4) .
. |
' !
reproducad bslow ¢ : _ a |

|

y ) sory retirement from servics imposed upen a Railuway
} servant under suspension, is set aside in appeal or
on review undar thess rules and the cass is remitted
for further ingquiry or action or with any other dirsctiore
the order of his suspension shall be deemed to have |
continued in force on and from the date of the original
_ order of dismissal, removal or compulsory retirement :
1
|

, . w5(3) Where a penalty 6f disﬁlissal, removal or compul- l

and shall remain in force until further orders.

5(4) Where a penalty of dismissal, removal or compulsory |

retirement from service imposed upon a Railway ssrvant,

: is sat aside or declared or rendersd void in consequence

| . of or by a decision of a court of law and the disciplina-

i : ry authority on consideration of the circumstances of

. the case, decides to hold a further inguiry against

: : - ‘ him on the allegations on which the pesnalty of dismissal,
removal or compulsory retirement, was originally imposed,
the Railuay servant shall be dssmed to have been placed
under suspsnsion by the competent authority from the
date of the original order of dismissal, removal or
compulsory retirement and shall continus to remain ‘
undsr suspension until further orders.,
Provided that no such further inquiry shall be ordered
uUnless it is intended to m2et a situation whers the
court has passed an order purely on technical grounds
without going into the merits of the case, ®

0..5...0 '



124 From the facts of tha cass, it will be saen that Rule
5(3) will apply to cases uherejaailway servant has been sarlier
under suspension. It cannot apply to -cases uherefRailuay

servant was not suspeﬁded at all during the earlier proceedings.

This Tribunal ha§fa number of cases, B8.0., N.V.Karwarkar Vé.

|
i
s ftd 1
Dy. Director (Vigilance) 1989(1) SLJ CAT 115 r that uhen a |
Government servant had not been suspended earlier, he cannct be |
suapended retrospectively when the said punishment has been |
set aside end the matter remittsed for fresh inquiry. The 1

present case would also not be# coversd under Rule 5(4) as the

.;7

penalty has not besn sst aside or declared or rendered void
in consequence, of or by a decision of a court of lau. Thepefore,
we hold that the deemed suspension of tha applicant we.e,f. ;
11.6.82 was contrary to statutory Rules, and, therefore, was
S : illegal, The Railuay Board does not have any powers to relax- '~ .
Railway Servants Glassification—& Contrel Discipkne and Apput
& the/Rules or to waive them, and is bound to act according
to thém.
‘! , 13. As regards the second prayer of the applicant, we
find that till ﬁate there is no impugned order passed by the
General Manager enhancing fhs<reduced penalty imposed by the
appellate authority. The respondents have avemed that only a
show cause notice had been issued on 2m.51.88 against the
proposed snhancemsnt and the applicant had representéd there-

against. The représentation had not been finally dispased of

and accordingly the prayer was pre-mature. The applicant has

|

not also contended that there is any final 6rder of enhancement
of‘the,panalty.’ WUe accept the cdntention c¢f the respondents -
that the applicant has not exhausted the nam@dies available to
r her under the Rules and that final orders have yet been passed

by the General Manager.

14. We accordxngly allow the first prayer of the applicant
@% , and set aside the order of the respaondents trsating the applicant
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as being under suspension from 11.6.1282 onuards and direct

that she shall be paid full pay and allowances as admissibls

from 11.6.82 onwards. The arrears shall be paid to her within

@ period of three months from the date of receipt of this Brdef.

~

In so far as ths sessed prayer regarding the propased enhance-
ment of penalty is concernsd, we direct the respondents to
pasé speaking orders as per the law on ths representation aof
the applicqnt against the proposed enhancement uwhich uwas
submitted by her on 22,12.,88, within a period of sixty days
from the date of receipt of this Order.

Application disposed of accordingly with no order

!
as to costs.

@)M' &.Gm‘)\l‘\’ QAe. 9.9

(Re VENKATESAN) { RAM PAL SINGH)
MEMBER (A) VICE CHAIRMAN



