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New Delhi this the 17th day of March, 1994

Shri Justice V,S, Malimath, Chairman,

Shri S.,R. Adige, Member (A).

Dr. V.P, Malik, s/o late

Shri C B, Malik,

Lady Hardinge,

Medical College Campus,

New Delhi. - cee Petitionere.

By Advocate Shri Ajit Pudussery.

Vs,

Te Union of India, through
Secretary, Mipnistry of
Health & Family Welfare,
Nirman Bhavan,

New Delhi.

2 Principal, Lady Hardinge,
Medical College &
Associated Hospitals,
New Delhi. ces Respondents..

By Advocate Mrs,., Raj Kumari Chopra.,

ORDER (ORAL)

Shri Justice V.5. Malimath.

The petitioner, Dr, V,P, Malik, has, in this
application,.pfayed‘For éuéshing oFlthe.memorandum dated
23;4.1988 and for a direction to grant him pay and allowances
Fo? the period he barticipated in strike and remained
absent from 20,7,1987 to 28.7.1987 either by sanctlonlng
leave of the kind due or by taking extra work from the
dbctors to compensate for the strike period. Though in

the reliefs claimed, an attempt is made to appear that

‘the petitionmer is fighting the case for all the doctors

\/uha had gone on strike during that period, there is an
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earlier order made in thses proceedings on 10.9.1990
by thel&enph that this 0.,A, has to be treated as being made
only by the petitioner, Dr, V,P. Malik, for himself as

~an individual capacity.

2. There was a strike by the Doctors in'wh;ch the
petitioner-admiptedly participated and absentedlhimself
from his‘duties‘Fdr the period from 20.7.1987 to 28.7.,1987.

The petitioner has ﬁot been given any emolgments for
that pefibd and hénce'this‘grievance.

3. If was urged by Shri ARjit Pudussery, learned
counsel for the‘peﬁitioner, that in view of the assurance.
giﬁan:to him that‘no pénal action would be taken if he
resumes duty, the respondents are not entitled to deny
him tﬁe emoluments for the strike period and to treat the

. .

' same as 'dies-non’.':ﬁﬁkeliance was placed on the letter
of Shri S,5, Dhanoa dated the 29t5 July, 1987,. placed
as Annexure i&' which says that no penal action would be
taken against the doctofs who had gone on strike provided
they have resumed.duty.‘_The petitioner‘g case is that it
is on the strength of the representation which was made
that he resumed duty.and that, therefore, the principle
of estoppéliis attracted. It was urged that the denial -
af £he wages For-thé strike period trgating the same as

l
|
‘dies-non' amounts to Penal action taken contrary to the 1
assurance given. It was urged that we should take the ]

dictionery meaning of the 'penal action' to understand |

. ”
P a

the expression eE=—meaning 'penal action' used in the

~
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letter.. In our opinion, having regard to the context
the expression 'penal.action' has been used, to convey
penal actian contemplated by the CCS(CCA) Rules (Fbr.
shopt ”&E.Rulesf), When any Govt. servant remains
unaﬁthorisedly absent he can be'procgeded against for
misconduct énd ahy of the penalitiss as specified ip
‘Rule 11 of the'Rulss can be inflicted, The assurance
.held out-by‘ﬁnqexnre ‘A' is that no such disciplinary
e -
action BYould be taken to impose any of the panalities
as prascribed by Rule 11 of the Rulss., The actién taken
for denying the wages for the strike pariod and tregting
the same as 'diss-non® cannot bé understood as 'penal
action' as the action taken is not a penalty falling

under Rule 11. The petitioner cannot therafore invoke

the principle oF.estoppel;

4:’ 1t uas nex£ urged that by order dated 3.11.1588
(Annexure 'b’) the vat. had directed that Madical Officers
who participated in the strike may apply for leave and

that the lsage due would be grahted if such application

is ﬁade. He submitted that the action taken by the res-
pondents in denying him the wages anpd freating the period
as 'dies-non' is in clear violation of the said order.

The ggunsel for the respondents, however, submitted that

this ordsr has siﬁce been withdraun by the Government by

o
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a'subsequent order méde on 18.12,1989 produéed as
Annexure ﬁ;Iu, The contentioﬁ of the learned counsel

for the petitioner is that the petitioner having acquired
certain righfé in pursuance of Annexure 'G' he cannot

Ee deprived of the same without complying with the .
principleé oF.naturél.jUstiqe. He alsb-urged that
Vdepriving him 6F.the emoluments and treating tﬁe period
as 'digs;non' also amountSlto_depriving:him of the rights
which he had earpned, Firstly, we would like to pﬁint

out that it i§ not the case of the petitioner that
~he made an' application for grént of leave, as con-
templated by Annexufe fG'. The said order, it is clear
from Annexure R=IV, has been withdraun., The background
of the withdrawal is of significance. This has beasn

done in the light of the settlement or undefétanding

that was arrived at between the striking doctors on

the one hand and the Government on the other. The §Opy
of the said settlemenﬁ hés been,pfoduced as Apnexure R=-III
by the reSpondeﬁts. Paragraph 4.4 of the same says that
in the light of the established Government policy of

'no work no pay'! ‘the decision of 'dies non' covering

July, 1987 strike period will remain. It is in the light of

this settlement which has been arrived at between the
striking doctors on the one hand and the Government 6n

the other that the order dated 18.12.1989 (Annexure R=1V)

‘was
/arrived

was passed., In thellight of the settlement which

e




at and the order passed consiS£ent with fhe settlement
as per Annexure R-iv, the petitioner cannot cla;m'any
rights undér Annexure 'G' dated 3,11.1988 which stands
revoked by the Government, We fail to see houw iﬁ this
backgrognd the pefitioner can invcke the principles of
natural justice. It has to be presumed that the
petitioner also stood represented by.the-aséociaiion
which arrived at the settlement and on the strength

of which the ofder Annexure R-IV was passed. The fact
that the petitioper's is a solitary case mgking such a
claim and that none of the doctors has madelsuch a claim
as the one made by the petitioner in this case furthar
supports our.inference that the settlement was accepted
by all doctors..Looked at from any angle, this case doss
not call for intérFerence.

5. For the reasons stated above, this appllcatlon

fails and is accordlngly dlsmlssed. V’}g/é
| MLV(”)
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