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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

NEW DELRHI

04A. No. 671/ 1989 .
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DATE OF DECIsION Novemnber Jp,1989. -

M,L, Chandna

Applicant (s)

Shri K.N,R, Pillay

Advocate for the Applicant (s)
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1. Whether Reporters of local papers may be allowed to see the Judgement ? \'()q . v
. 2. To be referred to the Reporter or not™? vzsq . ‘
3. Whether their Lordships wish to see the fair copy of the Judgement ? Na,
4. To be circulated to all Benches of the Tribunal ? ' Na, , |

JUDGEMENT
fIn this application under Section 1% of the : |

Administrative Tribunals Act, 1985, the applicant, who

“is working as Assistant'Engineer (Civil) in the G,P,¥.D,,

has challenged Qrder dated 30.5.85 by”which he was declared

unfit to cross the Efficiency Bar on 1.8.84 (Annexure A-I

to the appllcatlon), and Memorandum dated 16.2.87 by which

he was declared unfit to cross the E.B. on l.8. 84, 1.8.85 and

1.8.86 also (Annexure A-III to the application), and has prayed
. that order déted 30.5.85 be quaéhed and the order dated
' 16.2.,87 in so far as it relates to crossing.of the E.?. on g

1.8.84 and 1.885 be quééhed and the respondents be directed

to treat him as having crossed the E.B. on L.8.84, refix

his pay with effect from that date with all conseguential

benefits, including arrears of pay and éllowancese’

2. The admittea facts are that the applicant was

prcemoted as Assisfaht Engineer on 28.8.73 on an ad=hoc basis;

He. was regularly promcted as A,E, in 1986, but with effect




L | | - 2=
from 21,12.1973. In the pre-revised scale of Rs. 8501200
appliceble,to the applicant, there were t i Efficiency Bars -
one at the stage of Bs.810/- and the other at the staje of
Rs.1,000/-. He was allowed to cross theffiret.E.B. on
1.8.79, but he had not been allowed to cross the second
E.B. at the stage of Rs.l,OOO/L' which fell due on 1.8.84
or from l.8.85. As against the first impujned order, he made
a representation on 11,6.85 (Annexure A~II to the aopllcatlon)
but he dlsz?F ;ecelve any reply. He filed an appeal against
the sa4d impugned order on 13.4. 87, but this was not considered
and vide letter dated...,é 87 (Annexure A~V to the application)
® he was informed throush proper channel on 1. 7.87 that as no ‘
representation lay to the Director General (W), he should
prefer an appeal to the President of India. He submitted
an appeal dated 23,5.88 addressed to the President, which Qas
rejected on the ground that it was time barred and coeld not
be considered. The impugned order dated 16.2,87 also stated
\ thatetbe'applicant had not been fOund fit tc cross the E.B,
at the stage of Re.l,OOO/L'even on l.8.36.eAe“£he applicant
opted for the revisedi\pay scale with effect from 1.1.1986 and
there was no E,B, in the revised scale, he was allowed normal
increment with effect from 1.8.1986 as a result cf hlS
representatlon dated 13.4,87.
3. The case of the applicant is that as prescribed
in the C,P,W,D, Manual,‘his'inerement at the stage of E,B,
could be withheld only if his work was ad judged to be not
satisfactory. Attention Was also drawn to the provision in
the Manual ibid that all adverse entries are required to be
communlcated and if there is any fall in the standard of
pcrformance, that should also be br@ught to the notice of the
employee concerned. It has been pleaded that he has never
been communicated any adverse entries, nor was he ever
communicated any'falllin his standard of performance. No

vigilance or disdiplinary proceedings were also stated to be

pending‘against him. He has, therefore, alleged_that he had
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not been allowed to cross the E.B. at the stage of Rs.1,000/-
in the pre-revised scale of Rs.850 = 1200 because of codfidential
guidelines (Annexure H=1X to the application). Hé has relied
.on the judgements of the Central Administrative Tribunal

in four cases, according to which the applicability of the

confidential guidelines was not upheld.

4, © The respondents have raised a préliminary objection,'
according to which the application is stated to bé barred
under Sections 20 and 21 of. thD *dm1nlstrat1ve Tribunals Act,
1985. On merits, their case primarily rests on the plea that
an employee can be allowed to_crqss the E.B., only when the . ..
competent-authority 1s satisfied with his perfo rmance based
dn service record and that the'mere fact that no adverse
éntry has been communicated is not enéugh. They have pleaded
that as per the reconnendatlons of the Third. Central Pay
Cnmmlss;on, those who do not pull their weight, have to be
denied further 1ncrements.

5. I have carefully gone threugh tho pleadings and
have also heard the learned counsel for the parties.

6. The preliminary objection of the respondents is
devoid of ahy merit. The applicant made representations/
appeal ajainst the impujyned orders and, therefore, it cannot
be said that he has hpt availed of the departmental remedies.
The limitation would count in this case from 8.9.88 when he
was informed that his representition cannot be considered as
it was time barred.

7. Admittedly no adverse remarks have been communicated
to the applicént. Also no fall in standard of his performance
was communicated; It has also not been shown that the work

of the applicant was adjudued ss not satisfactory. These are

the requirements as per the provisions in the CPiD Manual.

# (1) L.D. Kandpal v. U,0, I, (0.A. No.783/86).
© (2) Shri NP, Aggarwal v. U.0. I, (C.A, No,1054/86),
(3) 5hri K.K. Jarpav v. U.C, L (U.A. No.103/87).
(4) shri P.E. Uawara v. U,0, I, (C,A, No,793/88).
(oo ,
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The contention of the respondents that the manuai cannot be
taken as an authority as indicated in the Manual itself, is
technically correct, but the respondents have not shown that
the'provisioqs of the Mapnual which have been relied upon by the
applicant either do not exist or these have beeh.deleted or
medified. It was contended at the bar by the learned counsel
for the respondents that the case of the applicant has been
decided on-the basis of the guidelines referred to in Annexure
A=IX to the application. It was further asserted that these
have not only been circulated but have also been published in
 Swamy's compilation. However, the contention about circulation
or‘publication could not be substantiated either by producing.
any document or showing any publication in -Swamy's compilation.
The juidelines in Annexure /=IX to the application are stated
to be confidential guidelines (as disclosed by the respondents
in anéther case). The issue of the applicability of these
. confidential guidelines in the matter of crossing of Efficiency
Bar has been examined in thé four cases cited by the applicant
(supral). In all these four cases, the applibability of these
confidential guideiinés was held to be improper in view of
the specific provisions in the CPAD Manual as also because
confidential guidelines, unless circulated to the employees
concerned, cannot be fairly used against them.
8. The respondents made available for my perusal the
decisicn of the D.P,C, by which the applicant was not found
fit to cross the E.B. at the stage of Rs.1,000/- first with
effect from 1.8.84 and later on even from L.8.85 and 1.8.86.
‘These were cons idéred by the Members of the Committee on the
file by circulation and no reasocns are given in the relevant
notes for arriving et the decision,
9. The A,C.5g for the years 1979-80 to 1983-84, which
are relevant for the issue under consideration, have been
perused by me., The report for 1979-80 is Very Good‘. The

report for the year 1980=8l has also been graded as 'Very Good -
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The“e are two reports for the yesr 1981-82 - one for the j
period 6.4.81 to 31.10,81 and the other from 1-11-8L to 31—3-82
In the flrsn repert, the Reportlng=0ff;cer S'report can be
ASBld to be 432£¢ Guod', and the Heviewing Ufficer asseSSedf
him as égod . The ccunter-signing authority, however, assessed
the.applicaht as of fair calibre only. Same 1is the pesition
for the second report. For l982-83, the Reéorting Officer
rated the performance of'the.applicant as satiSfactory and

it was agreed to by the Reviewing Officer. The countersigning

l
|
-authority assessed the officer as of fair calibre, capacity ‘
- and performance. In the report for the year 1983-84, the |
.Reporting.officer gave him *3ood’ repert.and the Reviewing 1
Officer assessed his performance as ‘mediocre’. The counter- ‘
signing authority agreed with the -eviewing Ofiicer. This J
wéuld show that during these relevant five years, the perfofmancq
of the applibant was not adjudged.to be unsatisfactory,and |
even though it can be said'that there was a fall in the
performancé standards in the last two years, yet no
communication is shown to have been sent to the applicant.
Overall as;essment of these five years can be 531d to be such
which would. endble him to cross the Efficiency Bar in accordance
with the provisicns of the CPAD Manual;

10, N In view of the above discussion, I hold-that the
applicant dould not be considered unfit for beiny allowed to-
cross the Efficiency Bar at the stage of Rs.l,OOO/; with'

effect from 1.8.84 and as such he will be deemed to have

been allowed to cross the E.B, at this stage with effect from
the said date. He will also be allowed conseéuential benefits

in respect of the revised pay and allowances.admissible thereon

with effect from 1.8.84, The application is allowed in these

t erms,
11, - The parties shall bear their own costs.
' \MVMK% -
(p.C. JAIN; |
. uLE}"lBEP (r\.




