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IN THE CENTRAL AimiNISTRATIVE TRIBUNAL
NEW ..X), E L H I

O.A. No. 650/69
T.A. No.

Shri 3,L, 3ain

199

DATE OF DECISION 6.9.1991

xRetitloner Applicant

Advocate for the Retitioner^s*) App1i can t

CAT/7/12

3/Shri D.R, Gupta,Q. P. Khokha
uitfi bhrl H, yenkatrgmani

Versus
Union of India i Others

Shri S. N* Sikka

Respondent

Advocate for the Respondent(s)

CORAM

The Hon'ble Mr. P.K, Kartha, Uice-Chairman (3udl,)

The Hon'ble Mr. 0*Chakravorty» Administrative Member,

1. Whether Reporters of local papers may be allowed to see the Judgement ?

2. To be referred to the Reporter or not ?

3. Whether their Lordships wish to see the fair copy ofthe Judgement 1 f /\x)
/4. Whether it needs to be circulated to other Benches of the Tribunal ?

(Dudg.emsnt of the Bench delivered by Hon'ble
I^r, P.K, Kartha* Vic e~Chairman)

The applicant, uho has uorked in the Indian

Railway Accounts Service for over 28 years, had a fairly

successful and trouble-free career till he uas served with

a memorandum dated 22; 2.1989 proposing to hold an enquiry

for major penalty against him under Rule 9 of the Railway

Servants (Discipline & Appeal) Rules, 1958. Uithin a month

thereafter, he uas compulsorily retired by the President

of India in exercise of the pousrs conferred by Rule

2046 (h) of the Indian Railway Establishment Code by the

impugned order dated 13,3, 1989, At that
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holding the post of F, A, & C,A.O, Another rnamorandum dated

10. 11. 1989 proposing to initiate a similar enquiry, uas

served on hirn after- his retirement, A third memorandum

dated 19,1^, 1989 uas also issued to him conveying
\

^ displeasure of the Railways for harming the interests of
1

a Contractor for not agreeing to registering thelContractor

for certain categories of uqrk. He has challenged the vali-^
c^dity of impugned orders dated, 22. 2. 69 , 15. 3. 89 and 10.11.B9 ^

in separate applicatibns filed in the Tribunal (0"A-649/89,

DA»650/89 and OA-147/90).

2. 0A-550/B9'in uhich the impugned order of compulaory

retirement has been challenged, has been heard at length

and orders reserved thereon. The other two applications

are still pending, • ' •,

3. There had been no adverse remarks about his work or

integrity as reflected in the Annual Confidential Records

or the last five years£- (L

^of the applicant. He has not been compul sorily retired on

the ground that he has become deaduaod. This has been done due

to his suspiciousf doubtful integrity, ,A Screening Committee

had considered the'matter before the compe tent • au thori ty

approved the proposal to compulsorily retire him in public

inter est,

4, Copies of the Screening Committee's repor.t and the

relevant notings were mad e ,av ai labl e to the apolicant

Dursuant to the directions given by the Tribunal an

on 7.2.1991.

••
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5, The Governmsnt have issusd detailed guidelines on

the subject cf premature retirement on the ground of

doubtful integrity (vide letter dated 1. 1 1, 1985 issued

by the Railuay Board corresponding to 0. Fl, dated 7.1.1985

issued by the Oepartmsnt (f Personnel).

The above guidelines have been issued keeping in

viau the observations of the Su pr eme- Cour t that in order

to pass the test of constitutionality, th&rule providing

for compulsory ratirernent "must nepds be safeguarded by

reasonable procedural guidelines in order tnat there may

be no scope for arbitrariness or discrimination"*. Further,

the rules being silent, '•'instructions speak and do vitalise

service in a vacuous field" (vid e State of Li.P, 'Js, Chandra

i"'iohan Nigam and Others, 1977 SLU 633).

7. IJe are conscious of the faCt that the Tribunal

Cannot sit in appeal or review over the recommendations

made by the Screening Committee and the decision taken

by the competent authority. According to the u: ell-settl ed

legal position, the aouer of judicial review in cases of

comoulsory retiremsnt is limited to examining uhether the

authorities concerned proceeded in the matter not only

bona fide and in a fair manner, bub also in accordance

•jith the guidelines laid doun by the Government in this

regard. The validity of the action taken is to be tested

• « » 9
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on hhs touchstone of these guidalinas and this belonqs

to the province of judicial review.

8* In the instant case, on 27, 1. 1989, a note uas

submitted to the R^iluay Board uhich -functicned as the

Screening Committee to rsvieu the case of the applicant

under Rule 2D4 6 (h). The review uas mads in the context

of examination of a vigilance c^se aq ainst ' hifn and on the

observation made by the Railway Board that his service

record and vigilance history may be reviewed for his

premature retirement. The C.'J.C, had also advised such

\
a r ev i ew ,

•9, It is recorded in the above mentioned note that as

per the yardstick laid down in regard to review on the

Dasis of C.Rs, the applicant was fit to be continued in

service beyond the age of 50 years,

ID. As regards review with reference to his integrity,

it Was observed in the said note that in the past, the

'0 applicant figured in one case relating to alleged •

^ a\'ouri ti sm in the matter of ai-.'ard of contract, but the

allegations r emai n ed' unsub stan tia t ed and the file was

closed in 1978,

11, The note refers to the pendency of the following

\
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four yioilance cases against the applicants-

Nature oF charge

i) Favours shown in
arbitration auard

ii) Award of works to other
than louGst tenderer.

iii) Irregularities in
enlistiTient of a

. Contractor,

iv) Irregularities in
enhancement proposal
for an item 'Dry flat
brick pitching'.

Present pDsition

Being investigated by Cfll.
The investigation will also
cover as to whether he is in
possession of dispropciionate
assets.

Under vigilance investigation

Under vigilance investigation

Under vigilance inv estiq ati on

12, In the background of the aforesaid cases, it was

aroposed in the note that the provisions rf" Rule 204S (h)

may be invoked in the case of the applicant. Paras 10 to

12 of the note containing the proposal read as follows;™.

"10, The nature of allegations in the vigilance
Cases against Shri 3ain apparently reflect
adversely on his integrity, and, pri ma facie
Shri Jain's integrity is not free from doubt,
•''t Would, therefore, seem to be desirable to
invoice the provisions of Rule 2046(h)-F;II an-d
retire him from service in oublic interest on
grounds of.doubtful integrity, .It may he
mentioned here that in terms of Rule 230a-F»-. II,
disciplinary proceedings can be instituted
against, Shri Jain even after his retirement
for cut in his pension for the charges that
may be held as astaJlished against him finally,

11, ^f the 3oard, in their capacity as Screening
Committee, are collectively of the view that it is

W..W .. -.w- -.w -V.

a fit case for invoking^ the provisions of Rule 2n46t^h).
R-II, approval of P'ICSCR/ will have to be solicited to
the proposed action, as President is the Aopointing
Authority in this case,

CV^

« » » » ^ • «
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'2, SubmiUed to the Pull Board for making '
rSCOifimGndati0n uith rBrBrence to th© D^scedinci
paragraph 9 and 10." . j

13. Thereafter, the mattsr uas discussed in theRailw-sy

' Board and the following note uas submitted for the aoDrov/ai

of the riinister of State for Railways on 14. 2. 130g.which he

approved on the next day|-~

"This case of rsuieu under Rule 2045(h)-RII
of _the seruice and vigilance record of Shri 3.L,
Zlairij FAuCAO(COWj, Northern Railway uss submitted
to Board and HDS (R) vide notings on oagas 3-5/ant0.

2. The Case was discussed in the Board meeting
held on 5^2,89. In vieu of his vigilance record,
it Was decided that this officer should be
prematurely retired under Rule 2046 (h)-RII,

/ 3, H05(R) may kindly approve the proposed action
on behalf of the President, He may be paid pay and
allowances in lieu of three months' notice period,"

14, Ue have gone through the records of the case

carefully and have considered the rival contentions. The

basic contantion of the applicant is that the impugned

order is a cloak to impose tha penalty of removal from

service under the guise of compulsory ratirement and that

it is mal 3 fid e, arbitrary and unjust. During the hearing,

the learned counsel for the applicant submitted that this

is a clear case of non-application of mind and that the

impugned order is tainted with legal mal a f id es» As against

this, the respondents have contended that the imougned order

was Dsssed in keeping with the public interest, that it

dees not cast any stigma, and that the decision was taken

by the competent authority' after taking into consideration

the entire seruice record of the applicant,

, 4 , « f , » >
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15. According to the guidelines issued by the Govern manti

premature retirement should not be u'sed to retire a Govt,

servant on grounds of specific acts of misconduct as a short

cut to initiating formal disciplinary proceedings. Referring

to the provisions of Rule 1S(3) of Al] India Services (Oeath-

cum-n0tirement Benefits) Rules, 1958, which corresponds to

Fn-56(j) and Rule 2045 (h) of the Indian i"'ailuay Establishment

Code, the Supreme Court in State of lii'.P, Ms, Chandra I^lohan

Nigam &. Others, 1977 SLJ 553, has observed as follous;-

- "U e should hasten to add that when t-he vi r .1y
of an officer is in question, that'uill be an
exceptional circumstance for '^.Jhich orders may
be- passed in respect of such a person under
'•^ule 15(3), at af^y time, if other conditions of
that rule are fulfilled, apart from the choice
of disciplinary action which uill also be open
to Gov ernment."

15. The pouer und sr Rule 2045 (h) of the Indian F^ailuay
\

L stahli shmen t Code could be exercised in case where there

are no specific acts of misconduct and uhere there is only

room to doubt the integrity of the Government servant •

concerned. In such a case, invoking the oouer under the

said Rule, could be justified. On the other hand, if the

power has been exercised in a case uhere specific acts of

misconduct on the part of the Government servant has bean

alleged and the Government servant has valid explanation,

the pouer under Rule 2046 (h) cannot be invoked as a short

cut to initiate formal disciplinary oroceedings. In our
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opinion, that would amount to a cclourable axercise of

power,

17, Tha material before the Screening Committee in

the instant case consisted of three specific acts of

misconduct, vi-z, , showing favour in an arbitration award,

award of works to a party other than the lowest tenderer

and irregularities in the enhancement proposal for an

item of contract,

IB. The question whether the applicant has shown favour

in the arbitration case in which the applicant was a co-

arbitrator, is sub ,1 udice in the Delhi High Court, . There

is no judicial finding that the applicant has shown any

favour to the claimant in the arbitration proceedings, as

alleged, Uith regard to the award of contract to a party

other than the lowest tenderer, the respondents hav/e

already initiated disciplinary proceedings against the

applicant for major penalty by issuing a memorandum to

the applicant on 22,2.1989. It is significant to note

that the impugned order of compulsory retirement was

passed on 13. 3, 1969, which was only a few days after the

aforesaid memorandum was isgued on 22, 2, 1989, 'Jith regard

to the irregularities in the enhancement proposal r or an
disciplinary

item of contract relating to dry flat brick pitching, £

proceedings have been initiated on '10. 11. 1989 against the

Q
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apolicant. The aforesaid two dii sci olinary proceedings

have been chaliengBd in this Tribunal in 0A-6<i9/89 and

GA-I47/9O4 The applicant has also dra^n our attention

to an order issued to him on 19. 12. 1989 uhereby the

respondents have conveyed thsir displeasure to him in

al 1eg sd ^
respact of£irregulariti es committed by him in the enlist

ment of a Contractor, This u as about 8 months after he

Was compulsorily retired from service,

19, The material before the Screening Committee consisted

of the alleged misconduct committed by the applicant in the

two contracts awarded by the Railways in respect of one of

which disciplinary proceedings had already been initiated

on the eve of his compulsory retirement. The alleged favour

shown b/ him in the arbitration auard is the subject matter

of litigation in the Delhi High Court,

20. Ue do not propose to examine the details of the

aforesaid allegations and the explanations of the applicant

as the law will have to take its own course. hen the

respondents have already initiated disciplinary action

against the applicant in respect of the alleged irregulariti as

committed by him in. the award of contracts and the question

whether or net he has shown any fav'our to a party in the

arbitration proceedings, is pending in the Delhi High Court,

it would appear that o as sing of the impugned order of

in
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cor.ipulGory rebirarnent, is not lag ally sustainable, Tha

surrounding ci r oj mst an C8s clearly indicata that it crjsts

a stigma on the applicant.

21 In the conspectus of the facts and c ir cumstanc ss

(

/

of the case, we hold that tha impugned ordsr dated 13,3,89

-purporting to compulsarily ratira the applicant from

service, by invoking the poujer under Rule 2045(h) of .the
(

Indian Railway Establishment Code, is not legally sustainable#

as the very basis for such action consists of a disci plinyry

oroceeding instituted on the eve of his compulsory retire

ment, folloLJed by another disciplinary procseding instituted

after his ccmoulsory retirement and tha alleged misconduct

on his part while functioning as an arbitrator which is

sub ice in the Delhi High Court,

22. At the same timsj we do not direct the respondents

to reinstate the applicant as FA&CAO as they have passed

the imougned order of compul sory stir emen t cn the ground

of alleged doubtful integrity. The respondents are, houeverj

directed to consider aopointing the applicant in a less

sensitive assignment. In any aventj the respondents shall

give to him cay and allowances which he was drawing as on

13,3, 1909 together with the arrears. They shall continue

to give him the same pay and al 1ow ohess every month,

. ♦ .. 1 I. . j

^^5
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97 . he respondents shall comply with the above

directions uiithin a period of three months from the date

of receipt of this order. Lies however, make it clear

that the r-espondents uill be at liberty to revisu the

Case of the applicant in the light of the final orders

passed in the arbitration case pending in the Delhi High

Court and the tuo disciplinary proceedings initiated against

the applicant, uhich are the subject matter of QA-.649/89

and 0A~147/9D- pending in the Tribunal.

24. The interim order passed on 17.4, 1989 regarding the

continuance of the applicant in Government accommodation

and tlie grant of other facilities to him is hereby made

absolute,

25. There uill be no order as to costs.

(Q,K, Cnakravorty)
Administrative flember

^ V
(p.K, Kartha)

i/i ce~Chairman (Judl,)

^ •
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