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-~ - IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
\ N ' ‘ . NEW.DELHI

o 0.A. No. 650/89 | D
o T.A No. « 199 \L/
DATE OF DECISION 6, 9, 1991 /
Shri J.L. Jain .
ik , xRetitionex Applicant
. $/Shri D.R. Gupta,0.P.Khokha i : cant
Shih Shei el e R M Advocate for the Reimtlonemés)App;;qcnu
ersus =
Union of India & Others Respondent
Shri S, N, Si " -
Shri 3 Sikka Advocate for the Respondent(s)
" CORAM

The Hon’ble Mr. P.K., Kartha, Vice-Chairman {Judl,)

The Hon’ble Mr. D3.Ks Chakravorty, Administrat_ive Member,

1. Whether Reporters of local papers may be allowed to see the Judgement ? 7
2. To be referred to the Reporter or not ? Geo '

Q A 3. Whether their Lordships wish to see the fair copy of the Judgement ? [ Ao
4. Whether it needs to be circulated to other Benches of the Tribunal ?

(Judgement of the Bench delivered by Hon'ble
Mr. P,K., Kartha, VYice-Chairman)

The applicant, uho has worked in the Indian

Railway Accounts SEruiQe‘Fdr over 28 years, had a fairly

successful and trouble-free career till he vas sarved uwith

a memoTandum datad 22, 2,1989 proposing to hold an enguiry
.[; Fo; major penalty agaiﬁst him under Rﬁle 9 of the Railuay

Servants {Discipline & ﬁppeél) Rules, 1968, Uuithin a month

thereaf ter, he was compulsarily retired by the President

of India in exercise of the pousrs cbnferfed by Rule

2046 (h) of the Indian Ralluay Establishment Code by the

impﬁgned order éétad j3.3.1989. Aﬁ‘that tim?3 he was
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holding the post of F,A,& C.A.0. Another memorandum dated

¥

10. 11,1889 proposing to in:

tiate a similar enguiry, uas
served on him after his retirement., A third memarandum
dated 19,19, 1989 was also issued to him conveying

4

. displeasure of the Raillways for harming the interests of
. : Q"
a Contractor for not agreeing %o registering thelContractor
for certain categories of work, He has challenged the vali-®
o i by of'impugned orders dated 22,2,89, 13,3,89 and 10, 11,89 -
in separate applicaticns filed in the Tribunmal (0N-.549/89,
A=550/89 and 0A=147/90),
2s 00=-650/85 in which the impugned order of compulsory
> _ retirement has besen challenged, has bsen heard ab length
and orders reserved thereon, The other tuo applications
are still pending. © - S

3. There had been no adverse remarks ahout his work or

integrity as reflected in the Annual Confidential Records

& for the last five years®

fof the applicant, "He has not been compulsorily retired on
tha ground that he:has become deadwood, This 5as been done due
0. to his suspicious, doubtful integrity., A Screanigg‘tommi tee
had considered the matter befors the Comﬁetent<authority
approved the propesal to compulsorily retite him'in public

interest,

4, Copies of the Screening Committee's repeort and the

3]

ralevant notings were made available to the apulicant

pursuant to the directions given by the Tribunal on
\ N e
on 7.2,1991, S

’
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legsl position,

issted teiled guidelines on

5, The Governmant have
the subject of premature retirement on the ground of

doubtful integrity (vidse lettsr dated 71.11, 1885 issued
by the Railvay 8Soard corresponding to 0.M. dated 7,1,1985

Personnel),

B

ng in

e

issued by the Department o
The above guidelines have bsen issued kae

~

Eeo
visw the ohsaervations of the Supreme Court that in order
the rule providing

to pass the test of constitutionality,

for compulscry retirement "must needs be safeguarded by

on'h,

)

reascnable procedural guidelines in aorder that there may
Further,

\
be no scope for arbitrariness or discriminati
"instructions speak and do vitalise

he Ttules heing silent,
service in a vacuous fisgldh {uida State of U.R, Vs, Chandra

F

S
-

633

-

YMohan MNigam and Cthers, 1977 SLJ
7o We are conscious of the fact
in azpeal or review over the recommendations
the decision taken

made by the Screening Committes ant
authority., According to the well-settled
udi31ai revisy in cases of
the

—de

by the comoetent
of ]

the oower
xamining whether

omoulsory retirement is limited to
atter

authorities concerned proceeded in the m
but also

and in a falr mannar,
i down by the Covernment In

=]

hona fide
1aid

deli
the action taken is to b

alidity of

The val
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on the touchstone of thess guideliness and this belaongs ///
to the province of judicial revieu,

3. In the instant case, on 27,1, 1589, a note uas

submitted to the Railuay Board uwhich functicned as the

(82

creening Commitiee to revieu the case of the applicant
under Rule 2046 (h), The revieuw uas macde in the coniext
of examinztion of a vigilance csse ageinst him ana on the
observation made by the Rallway 3oard that his ssrvice
record and vigilance history may bhe reviewed far hié
premature retirement, The L,V.C, had also advised such
a Tevieu,
It is recorded in the above mentioned note that as
ner the yardstick laid doun in reéard to review on the
nasis of CZRS’ the applicant Was Fit to he continued in
service beyons the age of 50 years,
10, \s regards review with referencs to his integrity,
it vas observed in the sgald note that in the past, the
applicant figured in one case relating to alleged

. ;
favguri tism in the matter af award of coentract, but the

allegations remained unsubstantiated and the file uwas

closed in 13878,

11, The note refers tc the pendency of the following
One
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four vigilance cases against the applicant:- !

Nature of charge Present position
i) Favours shown in Being investigated by CRI,
arbitration award The investigation will also

cover as wo uhether he is in
possession of dispronczicnate

assets,

ii} Auvard of works to cther Under vigilance investigation
than lowest tenderer, '

iii) Irregularities in Under vigilance investication
enlistment of a -
Contractor,

iv) Irregularities in Under wigilance investigation

‘ enhancemant proposal
for an item 'Dry flat
brick pitching?t, ‘

12, In the background of the aforesaid casass, it was

oroposzed in the note that the provisions & Rule 2046 {h)

: 3

may be invoked in the case of the applicant, Paras 10 to
12 of the note containirg the pronosal read as followsie

"0, The nature of allegations in the vigilance
Cases agalinst Shrl Jain apparently reflect
adversely on his integrity, and, prima facie
Shri ZJain's integrity is not free fraom doubt,

t would, therefore, seesm to be desirszhle to
invoke the provisions of Rule 2046(h)-RII and
retire him from service in oublic interest on
grounds of. . doubtful integrity, .It may be
mehtioned here that in tsrms of Rule 2308.-R-11,
disciplinary procesdingg can be instituted
against, Shri Jain even after his retirement
for cut in his pension for the charges that
may be held as established agasinst him finally,

T If the So0ard, in their capacity as Scrsening
Committee, are collectively of the view that it is

a Fit case for invoking the provisions of Rule 2046(h)-
ReIl, aporoval of MCS({R) will have to be sclicited to
the proposed action, as President is the Aopointing
Ruthority in this case. ' ‘
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12, Submitted tc the full 9oard for making '

recommendation with refarence to the nreceding
paragraph 9 and 10, " ' '

4 T = I . -
13, Thereaf ter, the mattsr uvas discussed in the FRalluay

Sgard and the following note was submitted for the annroval
of the Minister of State for Railuvays on 14.7.1900,uhich he
approved on the next day:=-

"This case of review under Rule 2046(h)-RII
of the service and vigilance racord of Shri J.L.
Jain, FA&CAD(CON}, NoTthern Railuay wzs submitted
to Board and ‘MOS (R} vide notings on nages 3=5/ante,
2. The case was discussed in the Board meeting
held om 2,2,89, In view of his vigilance record,
it wae decided that this officer should be
prematurely retired under Rule 2046 {h)=RII,
3, MOS(R) may kindly approve the proposed acticon
on behalf of the President, He may be paid pay and
allowances in lieu of three months' notice period,™

14, Ue have gene through the vrecords of the case
carefully armd have considered the rival contgntions. The
hasic contention of the applicant is that the impugned
order is a cloak to impose the penalty of removal from

Lo BN
Lnav

service under the guise of bompulsory ratirement and
it is mala fide, arbitrary and unjust. Ouring the hearing,
the learned counsel for the applicant submitted that this
is a clear case of non-application of mind and that the

impugnad order is tainted with legal mals fidss., As against

this, the respondents have contended ﬁhat the impugned order
was passed in kaeping with the public intsrest, that it
does not cast any stigma,and that the decisien was taken

hy the competent authority after tsking into censideration

the entire service record of the applicant,
QJ/\./
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A 13, According to the guidelines issued by the Government,
premature retirement should not be used to retires a Govt.

servant on grounds of specific acts of misconduct as a short

[
3.
=2

cut to itiating formal disciplinary proceedings, Referring

to the provisions of Rule 16(3) of All India Services (Death-
cum=etirement Benefits) Rules, 1958, which corresponds to
FR.56(3) and Rule 2046 (h) of the Indian Railuay Estébiishment'
Code, the Supreme Court in State of W.P, Vs, Chandras Mohan

Nigam & Others, 1977 SL2 663, has observad as folloust-

- "Me should hasten to add that when the inkegrity

of an officer is in cuestion, that will be an

y exceptional circumstance for which orders may
be psessed in raespect of such a oerson under
Rule 16(3), at any tima, if other conditicns of
that rule are fulfilled, acsart from the choice
of disciplinary action which will alsc be open
to Sovernment, ®

16, The pouwer undar Rule 2046 {h) of the Indian Railuay
. \ ' ‘ ’
Estahlishment Code could be exercised in case uhere there
are no specific acts of misconduct and where there is only
room to doubt the integrity of the Covernment servant
concerned, In such a case, invoking the oower under the
said Rule, could be justified, On the other hand, if the
power has been exercised in a case Where sgecific acts of
misconduct on thé nart of the Government servant has been
alleged and the Sovernment servant has valid explanation,

the pouwer under Rule 2046 (h) cannot be invoked as a shart

cut to initiate formal disciplinary oroceedings. In our

@\/\J
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opinion, that would amount to a cclourahle exsrcise of n)/

power,

17, The material before the Scresning Committee in

the instant case consisted of three specific acts of
misconduct, viz,., shouiné favour in an arbitratidn auard,
auard of works to a party other than the lowest tenderer
and irregularities in the enhanceﬁent proposal for an
item of contract,

18. The question whether the applicant has shown favour

in the arbitration case in uhich the applicant was a co-

arbitrator, is sub judice in the Delhi High Court, ,}here
is no judicial finding that the spplicant has shown any
favour to the claimant in the arbitration proceedings, as
alleged, With regard to the aﬁaré of cocntract to a party
other than tﬁe louvest tenderer, the respondents have
alrezdy initiated disciplinary proceedings against the
applicant for majér penalty by issuing a memorandum to
the applicant on 22,2.1989, It is significant to note
that tﬁe impugned order of compulsory retirement was
passed on 13,3, 1988, uhich uwas only a few days af ter the
aforesaid memorandum was issied on 22, 2.1989, With regard
to the irregularities in the enhaﬁcement proposal for an
' | disciplinary
item of contract relating to dry flat brick piltching, /

proceedings have been initiated on 10,11.1989 against the

..‘..9'.,
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annlicant. The aforesaid two disciolinary proceedings
have been chalienged in this Tribunal in D0A-649/8S% and
0A-147/90, The applicant has also dravn our attention

to an order issued to him on 19,12,1989 whereby the

‘respondants have conveyed their displeasure to him in

alleged ¥ ‘
respect ofilrregularities committed by him in the enliste

ment of a Contractor, This was about 8 months after he

vas compulsori ly fetired from service.

15, The material before the Scrsening Committee consisted
of the glleged misconduct committed by the apolicant in the
two contracts awarded by the Railuays in respect qF one of
which disciplinary proceedi ngs had already been initiated

on the eve of his compulsory retirement, The alleged favour
shown by him in the arbitration aQard is the subject matter
of litigation in the Delhi High Court,

20, Ye do not propose to examine the details of the
aforesaid allegations and the explanations of the apnlicant
28 the law will have to take its own course, Yhen the
respondents have already initiated disciplinary action
againet the applicant in respect of the alleged irregulariti
committed by him in the award of contrects and the guestion
whether or not he has shown any favour to a party in the
arbitration proceedings, is pending in the Delhi High Court,

it would apoear that oassing of the impugned order of

Qu—
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conpul sory retirvamenty is not legally sustainable. The
surrounding circumstances clearly indichte that it czsts

a stigma on the applicant,

W

21, In the conspectus of the Tacts and circumstancas

of the case, we hold that the Lmougned order dated 13,3,89

‘purporting to compulsorily ratire the apolicant from

service, by invoking the power under Rule 2046(h) of the
{

—

Indian Ralluay Lstablishment Code, is not legeally sustainable,
as the very bacls for such action consiste of a disciplinury
nroceeding instituted on the sve of his cdmpulsory retire-

ment, folloued by another disciplinary procegeding instituted

af ter his compulsory retiremnent and the alleged misconduct

agn his part while functioning ss z2n arbitrator which is

4]

uh judice in the Belhi High Courct,
22 At the sazme time, we do not direct the respondents

o reinstate the applicent 28 FA&AD as they have passed

o

the impugned crder of compulsory retirement con the ground

of alleged doubtful integrity, The raespondents are, houwever,

=
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cant in

o

divected to consider aopointing the appl
sensitive assignmant, in any avent, the respondents shall
give to him cay and allowances which he was drawing as on
19089 together with the arrears, They shall continue

to give him the same pay and allowgnzes avery month,

-
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3. The respondents shall comply with the above
directions within a period of three months from the date

of receint of this order, We; houwever, make it clear

!

hat the respondents will be at liberty tao raview the
case of the applicant in the light of the final orders

nassed in the arbitration case pending in the DOelhi High

]

Court aznd the two disciplinary procaedingé initiated against
the applicant, which are the subisct matter of 03-649/8C

and DQ~?47/90-pending_in the Tribunal,

24, The interim order passed on 17,4, 1989 rsgarding the
continugnce of the applicent in Sovernment sccommodation

and the grant of other facilities to him is hersby made
absolute,

25, There will be nc order as to costs,

¢-
7w , “ A

(D,K. Chakravorty)} (PeK. Kartha)

Administrative Member Vice~Chairman{Judl,)
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