IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH, | a

OA.No. 631 of 1989,
New Delhi dated this the-Zifth March, 1994.

Shri C.J. ROY, Hon., Member(3)

Shri'P.T. THIRUVENGADAM, Hon. Member(A)

Shri M,M,Saxena,

S/o Late Shri C.L. Saxena,

R/o S3/1, Shastri Nggar, Ghazisabad,

Retired as Asstt, Commissioner of :
Incaome Tax, Income Tax Cepartment. ' N Rpplicant

By Advocate:Shri B.B.Svivastava’
» ' Versus

Union of India through

1. 'The Secretary to the Gouernment of India,
Ministry of Rinance, ,
Department of Revenue,
Neuw Delhi,

2,  The Chgirman,
Central Board of Direct Texes,

New Delhi . N Respondents
By AdVDCatEoNOHG. ‘ : :

OCRDER.

(By Hoh, Nember(J) Shri E.J. ROY)

Thig 0Ah is filed undér Section 19 ofc<the Administrative
Tribunal's Act, 1985 agaiﬁst t he ordersof the respondents
dated 10.,11.,1988 and 5, 6,1987 regpectively,uhereby, the
benefit of proforma sani;rity in the grade of I.T.O;Grade 'A’%;%
junior scale granted to Shri d.C. Gupta vide jH?geme?t g%ntha

Jabalpur Bench of the Central Administrative Tribunal -dated

. applicant .
27.7.1987 uwas denled to the/and other 31n11arly situated

s,

of ficers, He has prayed for the following reliefs:- .

(a) direct the respondent to assign seniority to the'
dpplicant in Group 'A' of Income Tax of ficer
wef 13,12,1978, the date from which he started
adhoc oFF1c1atlon in the grade;

(b) direct the respondent to.further antedate the
applicant's promotion to Group 'A' (senior scale)
wvef, 1,11.,1982 or-any earlier date from: Uthh
the anpllcant is entitled to it o
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(c) direct the respendents to further consider
and promote the applicant to the post of
Deputy Commissioner of Income Tax (Sr. .
Adm inistrative Grade) with effect from
ApTil, 1987 or any earlier date from
which the applicant is entitled for it; and

(d) grant all conseguential penefits arising
cut of reliefs at (a) to (c) asove,
including recomputation of pension
and all other retir:ment penefits and
grant all arre-1ms by way of salary, '
allowances and pensionary benefits,
together with interest thereon at market
rates.

2. The facts of the cazse are that the applicant

joined the Income Tax Department as UUC on 2241445

" and uwas promoted as Income Tax Inspector on 259.12.58.

He wss further promoted as ITU (Group with effect

f rom 25.1.67 and was cofiimed in that pcst with

effect from 14.4.1972, He uas posted to Group A
{Junior Scale) on>ad hoc basis on:13.12.79 and uwas
posted to that post on regular basis on 21.9.1982.

He claims that for promotion to Group A(Semdar SCale);
4 years service in Group A(Junior Scale) is reguired
and for further prombtion the Admn. Grade, five years

service in Group A (Senior Scale} is reguired.

3. The respondents have filed their counter
in which they nave more or less accepted the state-
ment of facts. They claim that the senicrity list

is fixed based on 1973 Rules and the period

of ad hoc officiation  will not spunt . o

for seniority in the grade. Since the appligahf'
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was promoted to the cadre of Income Tax foicer*(Grads At}
vee.f. 21.9.82 and the seniority list yas prepared in
accordance with seniority rules, 1973, ead his name was
fixed at S1,N0o.1096 alonguith direct recruit officers of
1981 Satch who joined in September-D;cember, 1981, There
is no direct recruitment to the post of ITC Grade 'B!

and the posts are f;lled by way of promotion from Group ‘C!
posts. The posts of Inmme Tax Officer Group 'A' (Junior-
scals) are filled in by way of direct recruitment and for
promotionyw ok there is a quota of 50% for the
recruitmgnt. The :law oh inter se senigrity is clear

and it:is governed by  the rules framed on this subject,
Only in the aBsence of les, consideration~is given

to the length of service for fixi ng ﬁp of seniority.
Therefofe, the applicant is not eliéible for seniority

for the period of ad-=hoc officiation ana the OA be
dismissed accordingly,

4  WUe have heard t he learned counsel for both parties
and parused the documents on record; Theléhuff pofﬁt'“f?x?
femains for adjudication is whether the applicarit isi;;
entitled for counting of adhoé service in Q}oupf;h'
promotion cadre of Income Tax O0fficer for the'pu#pqﬁé

‘of seniority.
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5. It is a matter of fact that the applicant
has represented to the respondents on different

dates for regularisation of the adhoc services

,
M

for the purpose of seniority, but the officiating
.lstatus cou;d_not bg given'tobhim.

6. Thg Hon, Supreme.Court in éhe case of the

Direct Reéruit Class¥IIlEﬁgineering Officers!

Association versus State of Maha?ashfra (jT 1990

(2) 264) has ééserveé thats-

(A) -Oncean incumbent is appointed to a post according
to rule, his seniority has to be counted from the
date of his appointméntrand not according to the
date of his confirmation, .

The. corollary of the above rule is that, where
initial ‘appointment is only adhoc and not
acom rding to rules and macde as a stop=gap
arrangement, the officiation in such post
cannot be taken intoc account for considering £
‘the seniority. ’

(B) If the initial appointment is not made by

: following the procedure laid doun by the rules
but the appointee continues in the post
uninterruptedly till the regularisation of his
service in accordsnce wyith the rules, the
period of officiating service will be counted,

(C) Uhen appolntments are made from more than one
source, it is permissible to fix the ratio for
recruitment from the different sources, and if
rules are framed in this regard they must ordlnarlly
be folloued strlctly. ST

Therefore, unless a person falls under the
Principle B above, his oFficiatingfpromotion Cannot'be.;
considered for the‘purpb;é of seniority. Thjs point is’
.further explained in ﬁhe case of Kesheu;Ch;ndfg;joéfi & Ur$;

Vs, UDI & Anc,(AIR 1991 SC 284), the portion of which

is repfoduced balows
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"The proposition ‘A' lays down that oncean incumoent
is appointed to a post according to rules, his senlo-
rity has to oe counted from the date of his appoint-
ment and not according to the date of his confima-
tion. The latter part thereof amplifies postula-
ting that where the initial appointment is only
ad hoc and not according to rules and is made as
s stop gap arrangement, the period of officiation
in such post can not be taken into account forT
reckoning senicrity. The qui#tqessence of the
nropositions is that the appointment to a post
must be according to rules and not oy way of ad hoc
or stop gap arrangement made due in administ rative
exigencies. If the initial appointment thus maUe
was de hors the rules, the entire length of such
se rvice can not be counted for seniority. In
other words, appointes would become a memper of
the service in the suostantive capacity from the
date of his appointment only if the appointment
vas made according to mules and seniority would
be counted only from that date. Propositions
t 4t and '3' must, therefore, be read along with
para 13 of the judgement wherein the ratio
dec ided in the case of Narendra Chadfla was held
to have considerable force. The latter
postulated that if the initial appointment to
a substantive post or vaCanCy was made delioe-~
rately, in disregard of the rule and allowed the
incumbent €@ continue on the post for well over
15 to 20 years without reversion and till the
date of regularissztion of the service in accor-
dance witn the rules, the period of efficiating
service has to be counted towards seniority.

This Court in Narendra Chadha's case was
cognizant of the fact that the rules of appointment
empower the Government to relax the wules of
appointment. Without reading paragraph 13 and
proposition '3' and Narendra Chadha's ratio
together the true import of the+proposition

would not oe appreciated. e would deal with

the exercise of power of relaxing the mule

lzter. After giving anxious consideration, we
are of the view that the latter half of Propo- -
sition 'A' would apply to the facts of the casé. .
and the rule laid down in that behalf, is to %
be followed. If the concerned rules provide

the procedurs to fix the inter se seniority
between direct recruits and promotees, the
seniority has to oe detemmined in that mannet.

7 in the case of State of West Bengal VUs. Agdrnafh Dey
and others (ATE(9)1993-943), it has been obséfved that for
Principle B8 to oe invoked, a person should have worked T
15 to 20 years and his éppointment should have Deen;madé. .
where there were procedural deficincies which could oe -
cured lzter. |

}~1 .

/6




-6- -

8. In the conspectus of the asove facts and digcumstances
of the case ;nd oased on the grounds raised bylthe applicant,
we feel that the applicant does not get.ccvered by Frinciple
B and the ad hoc service put ia'ay the gpplicant in
Group A cadre of Incgme-Tax Officer is only on adminis-
trative exigencies and not in accordance with the rules
and, therefore, the ad hoc service in this casé, Can not
be reckoned for the purpose of‘senidrity. We note tﬁat
the respondents have rightly fixed the seniority of the
applicant. Since the'appligaht fails to meet the
requirements of thé ao ove guidelineé, we do not see
any reason to interfere in this 0A. In»the result, ﬁhe
UA is dismiésed as devoid of merits. No costs.

ﬁ JLQL;i , ot
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(P.T.Thiruvengadtam) ~ (c.a. Roy
Member (A) - Memoer (J

!
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