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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

P PRINCIPAL BENCH,

OA.No. 631 of 1 989. '

Neu Delhi dated this the-^^f^h march, 1994,
Shri C.3, RQV, Hon. Metnbcr(3)

5hri P.T. THIRUl/ENGADAM, Hon. MembBr(A)
\

Shri n.M.Saxena,
S/o Late Shri C.L. Saxena,
R/o 33/1, Shastri Nggar, Ghaziabad,
Retired as Asstt. Commissioner of
Income Tax, Income Tax Department. Applicant
By Ad\/ocate:Shri &.B-vivastava

versus

Union of India through

1. The S,ecr0tary to the Government of India,
Ministry of Finance,
Department of Revenue,
Neu Delhi,

2, The Chairman,
Central Board of Direct Taxes,
Meu DE;lhi Respondents

" By Advocate:Nett<E.

ORDER

(By Hoi(i. Member(a) Shri C.3. ROY)

This OA is ffled under Section 19 d3ff:the Administrative

Tribunal's Act, 1985 against the orders of the respondents

dated 10,11 ,1 988 and 5. 6.1 987 respectively ,whareby, the

benefit of proforma seniority in the grade of I.T.O Grade 'A'- •-

junior scale granted to Shri D.C, Gupta vide judgement of. the

3abalpur Bench of the Central Administrative Tribunal-dated

applicant
27.7.1 987 uas denied to ftb.e/and other similarly situated, "

officers.- He has prayed for the following reliefs:-

' • * . .

(a) direct the respondent to assign seniority to the '
s/pplicant in Group 'A' of Income Tax officer
u/ef 13.12.1978, the date from which he started
adhoc officiation in the gradej

(b) direct the respondent tOvfurther antedate the
applicants promotion to Group 'A' (senioT scale)
wef. 1 ,11 .1 982 or-any earlier date from-Tiuhich
the applicant is entitled to it;

r\ : ' • ' *2.,,



. -2-

(c) direct the respondents to further consider
and promote the applicant to the post of
Deputy Commissioner of Income Tax (Sr.
Administrative Grade) uith effect from
April, 1987 or any earlier date from ^
uhich the applicant is entitled for it; and

(d) grant all consequential oenefits arising
out of reliefs at (a) to (c) aoous,
including recomputat ion of pension
and all other retirbment benefits and
grant all arre-. rs by uay of salary,
alloyances and pensionary benefits,
together uith interest thereon at market
rates.

2, The facts of the case are that the applicant

joined the Income Tax Department as LiQC on 22»'].49

and uas promoted as Income Tax Inspector on ^9,12,58.

He uas further promoted as IT D (Group uith effect

from 25 .1 .67 ano uaS cofiirmed in that post uith

effect from 14.4.1972 , He uas pasted to Group A

(junior Scale) on ad hoc oasis on 13.12.70 and uas

posted to that post on regular basis on 21 .9.1982 .

He claims that for promotion to Group A(3ernidir Scale),

4 years service in Group A(3unior Scale) is required

and for further promotion the Admn. Grade, five years

service in Group A (Senior Scale) is required.

3® Th-e respondents have filed their counter

in uhich they have more or less accepted the state

ment of facts. They claim that the seniority list

is fixed based- on 1973 Rules and the period

of ad hoc officiation uill ..not s^unt .

for seniority in" the grade. Since the applicant

^
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uas promoted to the cadre of Income Tax Officer (Grade 'A')

u.e.f. 21.9,82 and the seniority list was prepared in

accordance uith seniority rules, 1973, toM his name uas

fixed at SI,No.1096 alonguith direct recruit officers of

If

1981 batch uho joined in September-December, 1981, There

is no direct recruitment to the post of ITO Grade 'B'

and the posts are filled by uay of promotion from Group 'C

posts. The posts of Income Tax: Officer Group 'A* (Junior-

scale) are filled in by uay of direct recruitment and for

promotion^ fto* dlilBlfe there is a quota of 50^ for the

recruitment. The : law on inter se seniority is clear

and it is governed by the rules framed on this subject.

Only in the absence of rules, consideration is given

to the length of service for fixing up of seniority.

Therefore, the applicant is not eligible for seniority
/

for the period of ad-hoc officiation and the OA be

dismissed accordingly,

4, Ue have heard t he learned counsel for both parties

and perused the documents on record. The short point" '

remains for adjudication is whether the applicant is

entitled for counting of edhoc service in G.roup .'A'

promotion cadre of Income Tax Officer for the purpose

of seniority,
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5. It is a matter of fact that the applicant

has represented to the respondents on different

dates for regularisation of the adhoc services

for the purpose of seniority, but the officiating

status could not be given to him,

6, The Hon. Supreme Court in the case of the

Direct Recruit Clgss-Il Engineering Officers'

Association versus State of Maharashtra (3T 1990

(2) 254) has observed thatj-

(A) -Oncean incumbent is, appointed to a post according
to rule, his seniority has to be counted from the
date of his appointment-and not according to the
date of his confirmation.

The corollary of the above rule is that, where
initial appointment is only adhoc and not
accD rding to rules and made as a stop-gap
arrangement, the officiation in such post
cannot be taken into account for considering ''
the seniority.

(B) If the initial appointment is not made by
following the procedure laid down by the rules
but the appointee continues in the post
uninterruptedly till the regularisation of his
service in accordance with the. rules, the
period of officiating service will be counted,

(C) Uhen appointments are made from more than one
source, it is permissible to fix the ratio for
recruitment from the different sources, and if .
rules are framed in this regard they must ordinarily
be followed strictly, . '

Therefore, unless a person falls under the

Principle B above, his officiating promotion cannot be .

considered for the purpose of seniority. This point is

further explained in the case of Keshau Chandra,Joshi & Ors.

Us, UOI & Anr,(AIR 1991 SC 284), the portion of uhich

is reproduced belouS
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"The proposition 'A' lays doun that once an incurnaent
is appointed to a post according to rules, his senio
rity has to oe counted from the date of his appoint
ment and not according to the date of his confirma
tion. The latter part thereof amplifies postula
ting that where the initial appointment is only
ad hoc and not according to rules and is maoe as
a stop gap arrangement, the period of officiation
in such post can not be taken into account for
reckoning seniority. The qu i^t«e ssence of the
propositions is that the appointment to a post
must be according to rules and not oy uay of ao hoc
or stop qap arrangement made due in adm in ist rat i\/e
exigencies. If the initial appointment thus made
Ljas de hors the rules, the entire length of such
service can not be counted for seniority. In
other uords, appointee uould become amemoer of
the service in the suostantive capacity from the
date of his appointment only if the appointment
uas made according to rules and sen io rity _uou Id
be counted only from that date. Propositions
•a* and «d' must, therefore, be read along uith
para 13 of the juogement uherein the ratio
decided in the case of Narendra Chadtta uas held
to have considerable force. The letter
postulated that if the initial appointment to
a substantive post or vacancy uas made delioe-
rately, in disregard of the ru.le and allowed the
incumbent to continue on the post for well oue r
15 to 2o years uithout reversion and till the
date of regularisation of the service in accor
dance ujitn the rules, the period of officiating
service has to be counted towards seniority.
This Court in Narendra Chad ha* s case yas
cognizant of the fact that the rules of appointment
empower the Government to relax the rules of
appointment. yithout reading paragraph 13 and
proposition 'B' and Narendra Chad ha's ratio
together the true import of t he+p roposit ion
uould not oe appreciated, ye would deal with ;
the exercise of power of relaxing the rule
later. After giving anxious consideration, we
are of the view that the latter half of propo-.
sition 'A' would apply to the facts of the Case.'
and the rule laid down in that behalf, is to
be followed. If the concerned rules provide
the procedure to fix the inter se seniority
between direct recruits and promotees, the
seniority has to oe detertnined iri that manner".

7. In the case of State of Best Bengal l/s. Ago math Qey

and others (ATG(9) 1993-943), it has biaen observed that for

Principle B to be invoked, a person should have worked, for '•

15 to 2d years and his appointment should have oeen made ...

where there were procedural deficincies which could pe

cured later.
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8» In the conspectus of the aoov/e facts anci di<ECumstances

of the base and aased on the grounds raised by the applicant,

ue feel that the applicant does not get covered by principle

B and the ad hoc service put in oy the applicant in
\

Group A Cadre of Income-Tax Officer is only on adminis

trative exigencies and not in accordance uith the rules

and, therefore, the ad hoc service in this case, can not

be reckoned for the purpose of senid'rity. ye note that

the respondents have rightly fixed the seniority of the

applicant. Since the applicant fails to meet the

requirements of the aoove guidelines, ue do not see

any reason to interfere in this OA. In the result, the

OA is dismissed as devoid of merits, f\io costs.

/ tvg/

jfl. 0'-^^

(P.T .Thiru vengao am)
Membe r (A)

^ h)"! h
(Q.D* Roy)
Remaer (j)


