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Applicant

Respordents

The petitiomer joined as a Glass~IV employee in

the year 1976 ard says that he came to be promoted as

a Semi~Skilled Grade=II official in 1978,

There were

a couple of suspensions and revecations which we do not

cornsider it mecessary to advert to. The petitiorer

remained absent from duty for a considerable pericd

and reported to duty on 5,3.1979. He applied for leave

for a day but appears to have remained absent
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thereafter. For the first time he has tried to knock
the doors of the administration on.24,12.1988 when he
want to the office amd tried to pérsuade'the authorities
to take him back. ‘I‘ﬁe authorities had virtually

- forgotten his presemce by that time armd were not

willing to take him back after nearly ten years of
his absence. He appears to have threatened the

authorities to go on hunger strike., It is in this

backgroumd that the authorities issued him a notice

dated 31.12.1988 in which he was asked to explain

on three points, Firstly, he was asked to explain
about his absence from 5.3.1979 from the headquarters.
without permission to leave the headquarters. He was
asked as to why disciplinary action shouid not be taken
for this misconduct of his. "The secomd point on which
he was asked to explain is that while under su.spens-ion,
he was recjuired to remain in the headquarters and report
to the office regularly wﬁich he failed to do. He was
asked to explain his conduct in this behalf, Thirdly,
he was asked to state as to whether during his abserce
he had taken employment in any Government or semi-
Government undertaking or a private organisation during
the period of suspension and if so, to furnish the
information about the same., He was also advised to
refrain from undertaking any demonstration in or aroumd .
the office campus ard was wazned that such conduct
would amount to miscomduct and misbehaviour unbec oming
of a Government servant., Wuhat the pétitioner, hawever,
did was to give his reply as per Annexure-IX dated
5:1.1989 in which he has stafed that he was present'

in the office on 24.12.1988 and that he was still

/)/urgder suspension and attending to the office daily,
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He, therefore, prayed that he be perﬁxitte& to resums
duty w.e.f. 24.12.1988. It is interesting to note that
he did not give.any reply or éxplanatilon to any of.“'th‘e
three boints highlighted in the memorandum dated )
© 31.12.1988 uhich“we have summarised above., This was
followed by the impugned order of the authorities
made on 11,4.1989 by which the peti.tioner‘slservices
were deemed to ha;ve been terminated w.e.f. 5.3.1979
stating that s‘ué,h a consequence- flows from the comuct
of the petitioner abstaining from duty and leaving
| headquarters since 5.3,1979 without permission. These

facts would make it clear that no disciplinary inguiry

as such was held against the petitioner before the

author ities made the impugned order treating the
petitioner*s services as having been terminated w.e.f,
5.3.1979. It is also interesting to note that in the
notice served on the petiti’omr dated 31.12,1988 the

petitioner was informed that if he does not-give a
sétisfactory reply, the authorities would be comstrained
to initiate disciplinary action against him. We have
already said that there ha§ been no satisfactory reply
from the petitioner to this notice. This would justify
initiation of a‘ disciplinafy inquiry agai'nst the
petitioner. Instead of initiating a di.sc-iplinary
induiry as the authorities have themselves proclaimed
in their notice dated 31.12,1988, they proceedsd
straightaway to terminate fhe petitioner's servicesA

by order dated 11.4.1989. This is clearly impermissible.

2. We are now required to examine as to what'.directions
we should issue having regard to the circumstances of

A/this case. We cannot bq,unml.n:iful of the fact that the
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petitioner has remained away from the office for
several years, The counsel for the petitioner would
say that we should direct the said period being treated
as suspension period amd subsistence allowance being
paid. The other side would say that this is not a case
in which the petitioner is entitled to be paid any
amount by the administration he not having rendered any

service to the administration on his own volition.

- At this stage, it would not be proper to express ourselves

either in favour of the petitioner or against him in
regard to his conduct. That is a matter which yet to
be gone into in gppropriate disciplinary proceedings.
But having regard to the conduct of the petitioner, we
would like to say that the question as to whether ary
emoluments should be paid to the petitioner or whether
any subsistence allowance should be paid, would depend
upon the ultimate outcome of the disciplinary proceedings.
In the event the petitioner is exonerated, it would be
just and proper to require the authorities to make a
just and reasonable order in regard to the manmer in
which the entire period should be treated until his
reinstatement. If, however, the authorities hold that
the petitioner is guilty and his services are ligble to
be terminated, we are imc lined to take the view that
it would be just and reasonable to deny the petitioner
subsistece allowance as also the emoluments for the
entire period of absence. But, then the decision on
this question would depemd upon the outcome of the
disciplinary proceedings. Hence, we do not pr opose

fo issue any directions in regard to emoluments,

backwages or subsistemce allowance during the

“/inrterre'g num,



\ A2

3. For the reasons stated above, this application is
disposed of with the following directions :-

1. The respondents shall within a pgri.od of ons month
from the date of receipt of a copy of this order
issue a memoramlum of charges imcluding the -
statement of imputations. It is made clear that
the memo of charges is not restricted to what has

been stated in the notice dated 31.12.1988.

20 After serving the memo of c-harges, the authorities
shall on consideration of the cause shown by the
petitioner, proceed to comluct a disciplinary
-inquiry in accordamce with law with utmost

expedition,

3.' The question as to whether any emoluments, or any
backwages or subsistemce allowarce should be paid
to the petitioner, would arise only if the
disciplinary proceedings culminate in an oxder
of reinstatement beiny made in favour of the
peiitioner. In that event a ‘just amd reasonable
oxder be passed as to how the said entire period

should be treated.

4, Inthe event of the disciplinary proceedings
culminating in an order of termination of the
petitioner from service, no direction need‘be made
for gramt of backwages or subsistence allowarce
for the period during which the petitiorer has

not actually worked.

5. To avoid expense ard imcorwenience to the

petitioner, we direct that the inquiry be held



inDelhi. If fhe petitioner does not cooperate
in the conduct of the inquiry, the respordents
would not be under an obl:.gatmn to hold thn

ingquiry as directed above.

4, With the above directions, this application is
disposed of, No costs,.

{ s.R /%T 1ge ) 1 ( V. S, Malimath )

Member ! ’ . Chairman
/as/ \



