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| CORAM :

THE HON'BLE M. JUSTLE V. S. MALIMATH, CHARRMAN
TH= HON'BLE M. P. T. THIRUVENGADAM, MEMBER (A)

Ex-ASI Amrit Lal No.688/D

S/0 shri Kashmere Lal Goyal,
R/O House No, 224, Jawales Nagar,
Halkara Kuan, Shahdara,

Delhi., oo fpp licant
) By sgvccate shri V. C. Sondni B
Versus
) 1. Lt. Governor -of Delhi,
Raj Niwas, Delhi,
‘2. The Commissioner of Police,
. Police Headquarters,:
M.S.C. Building,
I.P. Estate, . .
New Delhi - 110002. ves Respondents
By adveccate Shri M. K. Giri
. | _ : O R_D E R (CBRAL)
‘%‘ '

shri Justice V. S. Malimath -

The petiticner, Shri amrit Lal, was holding the
post of Assistant Sub Inspector (Accounts) when the
impugned order of compulsory retirement came to be
made 0n 25,8.,1987 as per Annexure-C under F.R. 56
and Rule 48 of the C. C. S. (Pens>ion) Rules, 1972.

The said order was passed by the Additional Commissicner
- of Police, North D’Lstr ict in exercise of the powers
conferred by the said prO\;is'ions on his form'mg the
opinion that it was in public interest to compulsorily

4/retire the petitioner from service. The representation
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filed against the said order has been rejected during
the pendency of these proceedings. The petitioner has
challenged the order of compulsory retirement on
several grounds. It was urged by the learned counsel
for the petitioner, Shri Sondhi, that the order is
arbitrary; passed for collateral p‘urposés and is based
on extréneous consideraticns, It is submitted that the
guidelines prescribed for exercise of the power of
cvompulsory retirement under the said provisions have
not been fol lowed. He also submitted thatAhaving fegard
to the weight of eviderce which is favourable to the
petitioner as compared td thé material which Is adversé
to him,' no reasonable pers/on could have come to the
corc lué ion that it was in public inmterest to

compulsorily retire the petitioner from service.

2. Learned counsel fo;.* the petiticner invited our
attention to the reply filed by the respondents in
support of the order passed for compulsory retirement.
of the petitioner. Though the order does not contain
any reasons, they have been furnished in the form of the
counter affidavit. It is stated that a high power
comnittee headed by the Addit ional Commissicner of
Police {(Range) Delhi has taken a decision in this
behalf after taking into consideration the entire
past service record of the petitiocner. The counsel
fqr_the petiticner highlighted two aspects in this
behalf. These submissions were made in the light of

the @verments-s made by the respondents in their reply

\{l/that they have taken into consideration, among others,
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the fect that the petiticner was convicted under
Section 5 (2) of the Preventicn of Corruption Ap*:
read with Section 161 of the Indian Penal Code and
sentenced t0 undergo two years' rigorous imprisorment
and topay a fine of Rs.Z00/~, | Another circumstance,
inter alia, relied upon is the order of censure passed
by the Dy. Commissioner of Police, Hars. for certain
act of n:gligence on the part of the petitioner, This
order was passed inthe year 1979. It is no doubt irue
that there are certain other adverse circumstances for
the anterior period which have alsc been adverted to
in the reply. The petitioner?®s counsel submitted that
~having essessed the service records and performance of
the petit‘ioner‘his name was included in the list of
persons fit for promotion to the cadre of Sub Inspectors
some time in the year 1979. He, therefore, submitted -
that any adverse entries or remarks about his work and
performance before that date would nct be of great
relevarce. He appears to be right in his contention,
But so far as the conviction is comerned'wh-ich is for
a very serious offerce under the Frevention of Corrup=-
tion 4t involving moral turpitude, the same was.
cbviously madé after the enlistment of the petitioner.
He was convicted in the year 198). " The censure is
also of the year 1979. In this background it was
maintained that the petitioner having preferfed an

sppeal against the order of conviction and the said

i
appeal having been admitied by the High Court which is
still pending, fhe entire matter is sub judice and.
that, thereiore, the competent. authority was not

\\/entitled £0 take the conviction of the petitioner
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into account for the purpose of formulation of the
requisite gpinion that it is in public interest to
compulsorily retire the petitioner from service. We
have no doubt in our mind th at taking into consideration
. the service records of the peti.“‘cioner for several years
which has been highlighted in the reply filed by the
respondents, the decision of compulsory retiremet
cénnot be faulted on the ground that it is manifestly
unreasonable or arbitrary, if the order of coanviction
arnd senterce péssed ag‘a’mst the petitionsr in the year
1980 can legitimately be taken into account. This is
not a case of mere pendercy of a cése against the
petitioner for a'criminal offeme. This is a case
‘where a criminal case after full trizl has resultad in
an order of comviction and sentence being pass-ed against
the petitioner by a court of competent jur isdiction.
‘It is no doubt true that appeal against the said
decision has been admitted and perding consideration
before the High Court. . Apart from the assertion

of the learned counsel for the petitioner that it
should not be taken into account, he has not been able
to put forward any convinc ing reasons in support of
this contention, We see noprinmciple of law as to why
the order of cénviction_passéd agalnst the petitiocner
by the ¢riminal court cannot be taken into account for
exercise of the power of compulsory ret-ireme nt. under
the aforesald statutory provisions, merely on the
ground that appeal sgainst the said order of conviction
is pending consideration before the High Qdurt.

The law of c ompulsory retirement has been succirctly

summar ised in the latest judgment of the Supréme Court
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reported in JT 1992 (2) SC 1 between Shri Baikuntha

Nath Das & anr. Vs. Chief District Medical Off icer,

Baripada & Aanr. In paragraph 34 of the judgment the

following principles have been laid down :-

n(i) An order of compuisory retirement 1is

not a punishment. It implies no stigma
nor any suggestion of misbehavicur.

(ii1) The order has to be passed by the
Gover mment on forming the opinion that
it is in the public interest to retire

a government servant compulsorily. The -
order is passed on the subjective
satisfaction of the gover nment.

- (iii) Principles of nastural justice have

no place in the context of an order of
canpulsory retirement. This does not mean
that judicial scrutiny is excluded
altogether. . while the High Court or this
Court would not examine the matter as an
appellate court, they may interfere if
they are satisfied that the order is
passed (a) malafide or (b) that it is
based on no evidemce or {c) that it is
arbitrary in the sense that no reasonable
person would form the requisite opinlon
on the given material; in short, if it is
found to be a perverse order.,

(iv) Thé .gover ment (or the RKeview cbmmittee,

"as the case may be) shall have to consider the

entire record of service before taking a
decision in the matter - of course attaching
more importance to record of an performance

"during the later years. The record to be

so considered would naturally include the
entries in the confidential records/
character rolls, both favourable and
adverse. If a government s ervant is
promoted to0 a higher post notwithstanding
the adverse remarks, such remarks lose
their sting, more so, if the promotion is
based upon merit (selection) and not upon
seniority. :

(v) an order of compulsory retirement is

‘not liable to be quashed by aCourt merely

on the showing that while passing it

urc ommunicated adverse remarks were also
taken into consideration. Thgat circumstance
by itself canmnot be a basis for interference. .
Interferance 1is permissible only on the
grounds mentioned in (iii) above. This
aspect has been discussed in paras 30 to

)@/‘32 abéve. n
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In paragraph 30 of the judgment this is what the

Supreme Court has observed :-

%30, On the above premises, it follows,
in our .respectful opinion that the view
taken in J. N. Sinha is the correct oOne
viz., principles of natural justice are
not attracted in a case or compulsory

- retirement under F.R. 56(j) or a rule

' corresponding to it, In this context,

we may point out a practical difficulty
arising from the simultaneous operation
of two rules emurciagted in Brij Mohan
Singh Chopra. On one hand, it is stated
that only the entries of last ten years
should be seen and on the other hand,
it is stated that if there are adverse
remar ks therein, they must not-only be
communicated but the representations
made against them should be considered
and disposed of before they can be
taken into consideration. Where do we
draw the line in the matter of disposal
of representation. Does it mean,
disposal by the appropriate authority
alome or does it include appeal as well.
Even if the agppeal is dismissed, the
Gover ment servant may file a revision
or make a representation to a still
higher authority. He may also approach
aCourt or Tribunal for expunging those
remarks. Should the government wait
until all these stages are over. All
that would naturally take a long time
by which time, these reports would also
have become stale. A government servant
so minded can adopt one or the other
proceed ing to keep the matter alive.
This is an additional reason for holding
that the principle of M.E. Reddy should
be preferred over Brij Mohan Simgh Chopra
and Baildyanath Mahapatra, on the question
of taking into consideration uncommuni-
cated adverse remarks,®

The Supr_éme Court has, therefore, expressed itself
very clearly when it said that though the competent
authority is reqdired'to take into account-the
cohf iden;cial records and the adverse entries as

also the favourable emtries made against the government

2ig\/servant in the matter of making an order under F.R.5{j)




for compulsory retirement, the mre fact that certain

. : v, L .
adverse entr jes forcertaln years: have not been

" character. A corrupt officer has no place in the

Vsaxd that the c ompetent au‘.horlty scted arbitrarily

comnﬁnicated or though they have bee n c ommunicated,
representations or appeals against the sfame are
pendirg, cannot have the effe(:t of vitiating the order
of compulsory retirement made on cons ideration of such
remarks Or adv‘erSe entries. The same principle wpuld
equally apply in cases llke this where a‘court of'
competent jur 1sd1ct10n has paSsed an:.order of
conviction and imp osed a sente_nge. The mere fact that
an appeal is pending agaLnSt the said decis ion before
a superior court does not prec lude the c ompetent
authority from taking such a conviction into acc ount.

‘The order of compulsory retv”eme at camot be .regarded

as vitiated on the ground that the conviction and
sentence which is subject matter of the appeal has been
taken into cdns.idDIatiOn. e have, therefore, no

hes itation in holdmg th at the cometeﬁt author ity .
cannot pbe faulted on the ground that it took i.nto
account the convu:t:.on of the petitioner made in the
year 1979+ The nature -of the of fence for wh ich the
petitioner was convicted is of vital importance.

He has been convicted under the prevention of
Corrupt‘ion Act. The offence involyed is of moral

turp itude. A police off.icer has to be of an exemp Lary

police sdministration. If in'this.background the
.competent author ity took into account the conviction
of the pet itioner alony with other service records

in, the matter ‘of compulsory reblrement, it cannot be




or manifestly unreasonably. It is not possible to

take the view that the competent authoarity acted

perversely in this behalf. It is also not possible
to take the view that the competent authority based its

decisiocn on collateral or extraneous reasons.

3 Mere pendency or admission of the appeal against

the order of conviction cannot have the effect of

null ifying the same. Suspension of the sentence péssed
by the Criminal court cannot also justify ignoring the
verdict. Cons iderati_on of the order made by the
criminal court convicting the government servant which
conviction was in force on the date on which the

competent authority took the decision to compulsorily

-retire the petitiocner fromservice, cannot, therefore,

be faulted. Even suspension of the sentence or grant

of bail pending the appeal do not have ‘the effect of

nullifying the conviction of the petiticner. We have
therefore, no hesitation in holding that taking into
consideration the conviction passed against the
petitioner 'under the Prevention of Corruption Act
does not vitiate the impugned order of compulsory

retirement of the petitioner from service.

4, Another argument of the learned counsel for the

petitioner is that if we look at the totality of the

awards which the petitiéner -has won for good work
as against the warnings or punishments imposed on
him from time to time, the balance is very much-~in
favour of the petitioner. The Supr'ema Court has

pointed out that the decision to compuléor ily retire

Kﬁ\/a gover ment servant under F.R. 5% (j) or rules
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correspondmg to it is based on subjective satlsfactlon
. of the competent a_uthorlty. We cannot re—apprec iate the
matérial and substitute our own findings. This is not
‘a case of no e'vider_lce. There is sufficilent efidence

to support the subjective satisfaction of the competent

author ity.

S It wés lastly argued that whatever benef its the
-petitioner was entitled to consequent upon his
compulsory retirement hav'e_ not been accorded to him.
we have no satisfactory material in support of this
case. It is but fair that whatever benefits the
petitioner 1s entitled to in law consequent upon

his compulsory r,etifemeht ought to be paid to him
with utmost expedition. If that has not been done,
the same shall be done within a period of three months

from this date.

P with these observations, this gpplication is

dismissed. NO cOstis.

T et

( p. T. Thiruvengadam ) (V. S. Malimath )
Me mber (A) , Chairman




